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TRAVELERS’ CHECKS PAID ON FORGED 
COUNTERSIGNATURES. 


With the rapid growth of the business of issuing travelers’ checks it 
is natural that questions concerning the liability of the bank by which 
they are issued should arise. Considering the great number of these 
checks now being issued, it must happen that some of them should 
occasionally be lost or stolen and subsequently paid upon a forged 
countersignature. The New York Court of Appeals has definitely 
settled, for the State of New York, at least, the rights of the banker 
issuing travelers’ checks in a case of this kind. The matter was decided 
in the case of Sullivan v. Knauth, which will be found among the legal 
decisions appearing in this issue. The court holds that in such a case 
the banker is liable. 

The evidence showed that on September 5, 1911, the plaintiff pur- 
chased at the Lyon County Bank, Yerrington, Nevada, seven travelers’ 
checks aggregating $550.00, issued by Knauth, Nachod and Kuhne, 
bankers of New York City. He took passage at San Francisco for 
Ancon, Panama. On October 15, 1911, when near Corinto, Nicaragua, 
he discovered that three of the checks, which had not been counter- 
signed by him, had been lost or stolen while he was on the boat. He 
endeavored to find the checks, and offered a reward for the return of the 
same. By reason of a quarantine at Corinto because of yellow fever 
he was not permitted to go ashore at that port. Upon his arrival at 
Panama he gave notice of the loss of the checks to a man who conducted 
a small bank and general store, upon which place of business was a 
sign inscribed ““Knauth, Nachod & Kuhne,” and was told by that man 
that he would stop payment of the checks. He also gave notice to 
three banks at Panama to stop payment of the checks. He ‘estified 
that he did not know the numbers of the lost or stolen checks or the 
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address of defendants, as the same was lost or stolen with the checks; 
that he did not send direct notice to New York, and the first oppor- 
tunity afforded him to give any notice was upon his arrival at Panama. 
From Panama plaintiff went to Peru, and later, and about December 
21, 1911, returned upon a sailing vessel to the United States. He then 
wrote to the bank at Yerrington, giving notice of the loss of the checks 
and requesting that payment be stopped. This letter was forwarded to 
the defendants and was received by them on January 3, 1912. This 
was the first notice which the defendants had received as to the loss of 
the checks, and the checks, it appears, had been presented and paid about 
one month before. 

One of the contentions advanced by the defendants was that they 
were protected by the following clause which was printed in a book, 
delivered to the plaintiff at the time of the purchase of the checks. ‘‘We 
refund the amount of lost checks against execution of a suitable bond of 
indemnity. Particulars of such check should however be promptly 
reported.” 

The court decided, however, that this clause had no application for 
the reason that the checks here involved were not lost; at the time of 
the institution of this suit the checks were in the hands of the defendants. 

The ground upon which the court placed its conclusion as to the 
liability of the defendants was that the defendants had expressly agreed 
that they would not cash the checks unless they were countersigned by 


the plaintiff. When the defendants paid the checks upon forgeries of 
the plaintiff’s signature, such payment amounted to a breach of contract 
and the defendants were, therefore, liable for the amount of the checks. 


Pet axex xox 
DUTY OF BANK AS TO NOTE DEPOSITED AS COLLATERAL. 


When a promissory note is deposited with a bank as collateral se- 
curity for a loan, the bank is undera duty upon the maturity of the note, 
to collect it or to take steps necessary to charge the indorsers of the 
note with liability. Its failure to do so makes it responsible to the owner 
of the note. This was held in a recent Pennsylvania decision, Farmers’ 
National Bank v. Nelson, which will be found among the legal decisions 
in this issue. 

It was also held that when a bank, in a case of this kind, forwards the 
note for collection, it will be held responsible for any negligence on the 
part of its collecting agents. 

In this case the action was brought by the plaintiff bank on a note, 
in which it was named as payee and which was signed by the defendants 
as makers. The defendants claimed that a certain other note, which 
they had deposited with the plaintiff as security for the loan to them, 
had failed of collection as a result of the negligence of the plaintiff or 
its agents and that they were entitled to set off the amount of the col- 
lateral note against the plaintiff’s claim. 
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The plaintiff was located at Beaver Falls, Pa. The collateral note was 
payable at Clarion, Pa., to one Barnsdall, who was one of the indorsers 
of the note. Before the maturity of the note the defendants notified 
the plaintiff bank that Barnsdall was good, and it appears that he was 
the only indorser on the note who was financially responsible. The de- 
fendants also cautioned the plaintiff bank to take the proper steps to 
collect the note at maturity. 

The collateral note was forwarded in due time and, upon payment 
being refused, it was protested. The notice of protest for Barnsdall 
was mailed to him in care of the Peoples National Bank, Pittsburg, 
whereas his correct address was the Farmers Bank Building in that city. 
The notice was never received by Barnsdall and he was, therefore, dis- 
charged of liability on the note. One Aber another of the indorsers 
testified that prior to the maturity of the collateral note he had given 
Barnsdall’s correct address to the cashier and assistant cashier of the 
plaintiff bank. This testimony was contradicted by both of these offi- 
cials. Just how the mistake occurred, therefore, is not quite clear. The 
court states however that the error was chargeable against one of the 
plaintiff’s agents, presumably the correspondent bank to which the note 
was forwarded for collection. The question presented was whether the 
plaintiff bank was responsible for the consequences of this error. 

In the ordinary case, that is the case where a note is deposited for 
collection there is conflict of authority on the question whether the bank, 
in which the note is deposited, is responsible for negligence on the part 
of a correspondent bank, to which the note is forwarded for collection. 
Pennsylvania is one of the states which holds that the initial bank is not 
liable in such a case, provided it selected a suitable correspondent. 

The court holds however, that there is a distinction between such a 
case and a case involving a note deposited as collateral. In ‘the latter 
case the court holds that the initial bank is responsible for any negligence 
on the part of an agent to which it forwards it for collection. On this 
point the court said: “When, however, commercial paper is deposited 
with a bank as collateral security for payment of an indebtedness due the 
bank, with its debtor’s indorsement upon it, the bank takes it as pledgee 
of the owner, and not merely for transmission for collection. The cred- 
itor or pledgee obtains possession and control of the paper, and, if it 
matures while the debtor’s obligation remains unpaid, the creditor may 
enforce collection and apply the proceeds to the payment of his debt. 
The pledgor has neither the possession nor control of the collateral, and 
therefore is not in a position to present it for payment or acceptance, 
and, if dishonored, to have it protested. Hence it is clear, we think, 
that the creditor must take all necessary legal steps to preserve the col- 
lateral and if it is lost by his negligence he is responsible to his debtor.” 
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BANK’S LIEN ON SHARES OF ITS STOCK. 

In some states it is provided by statute that banks shall have a lien 
upon the shares of their stock for any debts that may be owing to the 
bank from the owners of the shares. Tennessee, it seems is one of the 
states that does not have such a statute. Nevertheless, in that state a 
bank may, through the medium of a proper by-law, create for itself a 
lien upon the shares of its stock. Then, if the bank prints upon the face 
of its stock certificates a notice to the effect that the certificate shall not 
be transferred while the owner is indebted to the bank, the same con- 
stitutes a notice of the bank’s lien and the bank is protected against any 
transfer of the stock in opposition to its rights. This rule of law some- 
times causes innocent persons, receiving shares of bank’s stock as col- 
lateral, to suffer a loss. On the other hand it is a protection to the bank 
and it is a wise precaution for a bank to take the necessary steps to secure 
to itself a lien of this kind, if it is located in a state where such a lien is 
not provided for by statute. 

The rule here mentioned was applied in the case of Wilkinson v. Home 
Bank, recently decided by the Supreme Court of Tennessee and pub- 
lished among the legal decisions in this issue. 

It appeared that a former president of the defendant bank, during the 
time that he held the office of president, gave a certificate for ten shares 
of the defendant’s capital stock to the plaintiff as security foraloan. At 
the time of the transaction he was indebted to the bank and the other 
officials of the bank had no knowledge of the fact that he had pledged 
the stock. While the note secured by the stock was outstanding, the 
bank’s capital stock was increased and new stock certificates were issued 
in lieu of the old. The president claimed that he could not surrender his 
certificate for ten shares, because of the fact that he had lost it. New 
certificates for ten shares were issued to him and he subsequently sold 
these and applied the proceeds to his indebtedness to the bank. Later 
when the plaintiff discovered the fraud that had been done, the question 
arose as to whether the plaintiff had any claim against the bank. The 
bank had adopted a by-law giving it a lien upon the shares of its stock for 
any debts owing to it from the shareholders, and upon the certificates of 
stock there was printed a provision to the effect that no shareholder 
should sell his stock while owing money to the bank. It was held that 
the bank was protected and was not in any way liable to the plaintiff. 

GETTING AROUND THE LAW. 

Getting around the positive provision of a statute is not always as 
simple as it looks. And there are occasions when it proves so difficult 
that the person trying it gets into trouble through making the attempt. 

There is a statute, which is found in many of the states, to the effect 


that a bank may loan only a certain percentage of its capital, or its 
capital and surplus, to any one individual. The case of German Ameri- 
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can State Bank v. Watson, recently decided by the Supreme Court of 
Kansas and published among the legal decisions in this issue, is an illus- 
tration of an attempt to evade compliance with a statute of this character. 

The plaintiff bank, it appears, had loaned the limit permitted by law 
to an individual by the name of Blitz. Blitz wanted to borrow some 
more money; so the bank approached the defendant on the subject. He 
was told of the facts and was asked if he would not execute his note to 
the bank for the amount wanted by Blitz. Blitz was in strong financial 
condition and the plaintiff was told that good security would be taken 
for the note and that he would never be looked to for its payment. The 
defendant was also told that the bank would consider his signing the 
note an accommodation. The note was accordingly signed. 

Apparently Blitz’s financial affairs suffered a reverse, for this action 
was brought by the bank against the defendant to recover on the note. 
The defendant set forth that it had been agreed between himself and the 
bank that he was not to be liable on the note and the other circumstances 
connected with the transaction. But the court held that it all made 
out no defense. The court decided that the defendant had been acting 
for the accommodation of Blitz and not for the accommodation of the 
bank. It looked upon the loan as a mere attempt to mislead the bank 
examiner and held that the defendant would have to pay the note. 

The following is taken from the opinion: ‘We are satisfied that at 
least where there is no want of a valid consideration, and the note was 
not in legal contemplation given for the accommodation of the bank, 
the maker cannot defeat its payment by showing that with his knowledge 
it was intended to mislead the examiner as to the bank’s condition or 
securities. The rule that an agreement, in contravention of a statute, 
or of public policy, will not be enforced at the instance of either party, 
does not apply. The statute limiting the amount a bank may lend to 
one person operates for the protection of the stockholders and the public 
as well as the depositors. It is the agreement that the defendant was 
not to be liable on the note, rather than the making of the note itself, 
that is objectionable as defeating the purposes of the banking act.” 


COLLECTION OF DRAFT. 


A bank, which receives an item for collection and collects it in any- 
thing but money, always assumes a certain risk, notwithstanding that 
this is a customary method of making collections. In this issue we 
publish a recent decision of the Supreme Court of Mississippi, Parodi v. 
State Savings Bank, which indicates how one bank sustained a loss as 
a result of receiving a check in payment of a draft. 

A certain woman who resided in Genoa, Italy, was the owner of real 
estate in Natchez, Miss., where the plaintiff bank was located. After 
her death her executors, who were the defendants in this case, drew a 
draft upon their agent at Natchez for the amount of rents due to them. 
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The draft was forwarded for collection and eventually came to the 
hands of the plaintiff. The plaintiff presented the draft to the agent 
and he paid it by delivering to the bank two checks one of which was 
drawn on the First Natchez Bank. When this check was presented pay- 
ment was refused because of the fact that the agent had neglected to 
add the word “‘agent”’ to his signature. Before the defect could be cured 
the drawee bank failed. The plaintiff bank however, in the meantime 
had remitted the amount of the draft. This action was brought to 
recover the amount of the defective check on the theory that the loss 
was due to the mistake of the defendants’ agent. But the court called 
it a case where the collecting bank had chosen to accept in payment a 
worthless check instead of cash and decided that it must accept the con- 
sequences of its departure from the terms of its employment. 


A SIMPLIFIED WAR REVENUE MEASURE. 


While the Congress is arguing itself into a state of exhaustion over 
the multitudinous provisions of the war revenue bill, suggestions as to 
methods of raising the money, with which to finance the war, are forth- 
coming from all parts of the country. Some of them are good and others 
have little to recommend them. Among the plans that have been 
suggested the best that has come to our notice is contained in an article, 
“The Federal License and Commercial Tax,” which appeared in Drug 
& Chemical Markets, issue of May 2, 1917. The article is printed in 
full on subsequent pages of this issue. The plan outlined in this article 
is sensible and practicable and possesses the advantageous characteris- 
tics of simplicity in its operation of economy in its enforcement. 

In this article there is proposed a license tax of $3.00 a year on each 
individual, firm or corporation in business for profit in the United States 
and a similar tax upon each professional man who practices his profes- 
sion for his own profit. In addition to this there is proposed a tax on 
all individuals, firms and corporations doing an annual business of $5,000 
or more a year, the tax to be upon the gross sales and in an amount to 
be determined each year. The argument, and it is surely characterized 
by soundness, is that the amount of the gross sales of a business is an 
easily ascertainable figure, whereas to determine the amount of the net 
profits of the business is a process that requires much time and calls for ex- 
pert accountants. It is pointed out that it has been estimated that “a tax 
of less than 1/10 of one per cent. or less than $1.00 per thousand of 
annual sales would raise more revenue than any sane Congress would 
ever ask for even in war times.’’ The article is one that recommends 
itself to the perusal of any person who takes an interest in the matter 
of financing the country during the war. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


TRAVELERS’ CHECKS PAID ON FORGED COUNTER- 
SIGNATURES. 


Sullivan v. Knauth New York Court of Appeals, February 27,1917. 115 N. E. Rep. 460. 


A banker who issues travelers’ checks, payable when properly 


countersigned by the purchaser and subsequently cashes them on 
forged countersignatures, is liable to the purchaser for their face 
value. A provision to the effect that the banker would refund the 
amount of lost checks upon receiving a suitable bond of indemnity 
was held to have no application. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by James Sullivan against Wilhelm Knauth and others. From 
an order of the Supreme Court, Appellate Division (161 App. Div. 148, 
146 N. Y. Supp. 583), reversing an order of the Appellate Term which 
had reversed a judgment of the Municipal Court for plaintiff, the de- 
fendants appeal by permission. Affirmed. 

See, also, 81 Misc. Rep. 148, 142 N. Y. Supp. 307. 

George T. Hogg, of New York City, for appellants. Harold G. Aron, 
of New York City, for respondent. 

Hocan, J. The plaintiff, by occupation a miner, in the fall of 1911 
contemplated a trip to San Francisco and Lima, Peru. He called at the 
Lyon County National Bank at Yerington, Nev., and asked for Wells 
Fargo travelers’ checks. An officer of the bank recommended to him 
travelers’ checks issued by defendants, and he thereupon purchased 
seven checks, four for $100 each, three for $50 each and paid therefor 
$550. Three of the checks, two for $100 each and one for $50, are 
involved in the present action. The following is a copy of one of the 
checks: 
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“K. N. & K. Travelers’ Check Nos. S 4,021-01, $100.00. 
“Sold by Lyon County Bank, 
“New York (Date) Yerington, Nevada. 
“Holder’s Signature. 

“Good within one year from date when counter- ' Sulli 

signed below with the opposite signature: James Sullivan. 

“Knauth, Nachod & Kuhne, New York, through their correspondents 
will pay against this check out of their balance to the order of T. P. 
Bingham é Hijos one hundred dollars or equivalent as follows: 

“In U. S. and Canada $100.00; England, Ireland, Scotland, 20.8.2; 
France, Belgium, Switz., Fes., 512.50; Germany M. 416.60; Italy, Lir. 
512.50; Sweden, Norway, Denm., Kronor 366.98; Holland, Florins 245.10; 
Austria, Kronen 490.20; Russia, Rubles 192.30; other countries at 
current rates. 


“Knauth, Nachod & Kuhne. 


“Countersign here: 
“James Sullivan. 
“This signature must correspond with above.” 
At the end: 
“Knauth, Nachod & Kuhne, New York. 

“Checks negotiated in Europe will be paid only through European 
correspondents. [Then followed a list of such correspondents.] And 
all other correspondents as per official list.” 


The foregoing check was indorsed by T. P. Bingham é Hijos to the 
order of Cortes Commercial & Banking Company, Limited, then by the 
latter to the order of G. Amsinck & Co., and by Amsinck & Co. to the 
Bank of New York, N. B. A., or order. Immediately following appears: 


“Received payment Nov. 14,1911. The Bank of New York National 
Banking Association, Charles Olney, Cashier.” 


The two remaining checks, one for $100, one for $50, were in like form, 
save that the payee in each check was Castellon & Lacayo, L’d’a., were 
each indorsed by the payee and others, and were finally paid through 
the Bank of New York and indorsed by the latter in the same manner 
as the first check. Four of the seven checks purchased by plaintiff had 
been cashed by him. The three checks above referred to were produced 
by the defendants upon the trial. 

At the time plaintiff purchased the seven checks at the bank in Yer- 
ington he signed his name “James Sullivan” on each one of the checks 
under the words “Holder’s Signature”” engraved thereon, in the presence 
of an officer of the bank. The checks which he personally had cashed 
were countersigned by him where indicated by the words “Countersign 
here.” The three remaining checks hereinbefore specifically referred to 
were not countersigned by him. His name appearing thereon was a 
forgery, and such issue was not controverted by defendants upon the 
trial. 

The evidence of plaintiff tended to show that he took passage on the 
steamship San Juan at San Francisco for Ancon, Panama. On October 
15, 1911, when near Corinto, Nicaragua, he discovered that the three 
checks which had not been countersigned by him had been lost or stolen 
while he was on the boat. He endeavored to find the checks, and 
offered a reward for the return’of the same. By reason of a quarantine 
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at Corinto because of yellow fever he was not permitted to go ashore at 
that port. Upon his arrival at Panama he gave notice of the loss of 
the checks to a man who conducted a small bank and general store, upon 
which place of business was a sign inscribed “Knauth, Nachod & Kuhne,” 
and was told by that man that he would stop payment of the checks. 
He also gave notice to three banks at Panama to stop payment of the 
checks. He testified that he did not know the numbers of the lost or 
stolen checks or the address of defendants, as the same was lost or 
stolen with the checks; that he did not send direct notice to New York, 
and the first opportunity afforded him to give any notice was upon his 
arrival at Panama. 

From Panama plaintiff went to Peru, and later, and about December 
21, 1911, returned upon a sailing vessel to the United States. Since 
his return he has resided at Portland, Or. December 29, 1911, the Lyon 
County Bank at Yerington, Nev., addressed a letter to defendants and 
inclosed therewith a letter received by it from the plaintiff. In the 
letter written by the bank appeared the following: 

[The letter inclosed] “is self-explanatory. We have written him to 
take the matter up with you. You will please stop payment on the 
checks as per his request. * * *” 

The receipt of that letter was acknowledged by defendants January 
3, 1912. 

On behalf of defendants evidence was offered to the effect that the 
letter received by them from the bank at Yerington was the first notice 
they had that the checks which had been paid about one month previous 
thereto were not presented by a holder in due course; that defendants 
did not have an agent at Panama, though they had some 3,000 corres- 
pondents in their business of travelers’ checks. Plaintiff having testi- 
fied that at the time of the purchase of the checks a book with a red 
cover was delivered to him which he described as a “European directory 
of that firm, I believe,’’ upon cross-examination he testified: 

“Upon the cover of the book given me was printed: ‘We refund the 
amount of lost checks against execution of a suitable bond of indemnity. 
Particulars of such checks should, however, be promptly reported.’ ”’ 

Evidence offered by defendants tended to show that defendants issued 
two books, one a red-covered book for foreign use, the second one a 
brown-covered book for domestic use, also a folder. Counsel were per- 
mitted on the trial to read in evidence from the books and folder as 
follows: 


“If you have already traveled extensively, you probably know the 
difficulties which, at times, arise in regard to arrangements for carry- 


ing money. Then, you will appreciate the safety, economy and con- ° 


venience of our letters of credit and travelers’ checks. If this is your 
first long trip, we can assure you that the various facilities which we 
offer will prove equal if not superior to those provided by any other 
system.”’ 

“In case of loss, the amount of checks will be refunded, or a new supply 
furnished in their stead, upon execution of a satisfactory bond of in- 
demnity. The numbers of the checks lost and the circumstances at- 































































324 





‘THE BANKING LAW JOURNAL 


tending the loss should, however, be at once communicated to Messrs. 
Knauth, Nachod & Kuhne, Leipzig, Germany, if lost abroad, or to 
Knauth, Nachod & Kuhne, New York, if lost in America, so as to enable 
them to do whatever is possible under the circumstances.” 

“We sell travelers’ checks for a commission of one-half of 1 per cent., 
and guaranty payment of the face amount, less stamp tax, if any. * * * 

“In order to insure himself against loss, the traveler is required at the 
time of purchase to sign his name to the checks in the space reserved 
for ‘holder’s signature.’ Our travelers’ checks cannot be cashed unless 
they are countersigned, and then only if ‘holder’s signature’ and ‘coun- 
tersignature’ correspond. Wrongful holders would find it difficult to 
commit forgery as the countersignature is to be affixed to the checks 
in the presence of our correspondents.” 

“We wish to call attention to the fact that the countersignature should 
be affixed to the checks only in the presence of the person to whom they 
are presented for payment. Checks already countersigned can only be 
cashed with difficulty and, in case of loss, they are open to misuse.”’ 


The Lyon County National Bank had in its possession engraved 
checks signed by the defendants. The amount payable on each check 
was engraved thereon. The bank was authorized to fill in the date on 
the checks, write or stamp thereon the name of the bank as the seller 
thereof, to receive the cash therefor, and after the purchaser had signed 
his name to each check in the presence of an officer of the bank in the 
space upon the checks reserved for “holder’s signature” to deliver the 
checks. The defendants had delivered to the bank literature issued by 
them from which quotations have been made to be distributed to pur- 
chasers of checks. The Yerington bank in the transaction at bar fol- 
lowed the procedure dictated by defendants, presumably the same course 
adopted with their numerous correspondents and at their home office in 
the city of New York. Clearly the Lyon County National Bank at 
Yerington, Nev., was the agent of defendants. As such agent it received 
from the plaintiff $550 for defendants, not as a deposit or for safe- 
keeping, but upon a contract wherein defendants undertook that they 
would within one year from the date of the checks, when countersigned 
below (where the words “Countersign here” appeared) with the opposite 
signature (i. e., the original signature of plaintiff subscribed in the 
presence of defendant’s agent under the heading “Holder’s signature’’), 
pay the amount stated in the check to the order of the payee therein 
named. The contract of defendants was prepared by them. In their 
literature they referred to the safety, economy, and convenience of their 
travelers’ checks; that they sold such checks for a commission of one- 
half of 1 per cent. and guaranteed payment of the face amount of same; 
‘ they required the purchaser to place his signature in the space reserved 
for that purpose. Upon the face of the check they provided a means of 
protection to themselves and their correspondents; for thereupon was 
the holder’s handwriting for comparison with the countersignature which 
was to be affixed in the presence of the person to whom the check was 
presented for payment. While the requirement of a countersignature 
on the check was some protection to the purchaser of the same, it was a 
primary protection to defendants, as their promise to pay arose when 
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the check was countersigned “below with the opposite (genuine) sig- 
nature, which must correspond with the above signature’”’ not the above 
name. The checks countersigned by the plaintiff in his handwriting 
before he left San Francisco were paid by defendants. They had his 
genuine countersignature in their possession for some time before the 
checks in question were paid; consequently they had additional means of 
identification of signatures. They paid the three checks in question 
upon a forged simulation of plaintiff’s signature, rather than when the 
checks were countersigned with the “opposite signature,” the genuine 
signature of the purchaser inscribed on the same, and thereupon breach- 
ed their agreement. 

Defendants were not entitled to defend the action on the ground that 
plaintiff had failed to give them a bond of indemnity. The checks are 
not lost; they are in the possession of defendants, and were produced by 
them upon the trial of the action. While defendants asserted that the 
checks had been paid, they did not undertake to question the evidence 
offered by plaintiff that his name appearing thereon as a countersig- 
nature was aforgery. After full consideration of all propositions argued 
by counsel for appellants, we conclude that the order of the Appellate 
Division was right, and should be affirmed, with costs. 

McLavucHLn, J. (concurring). I concur in the conclusion reached 
by Judge Hocan on the ground that when the defendants paid the checks 
here in question, without the same having been countersigned by the 
plaintiff, it was a breach of contract which entitled him to recover the 
amount thus paid. The defendants expressly agreed that they would 
not cash such checks unless they were thus countersigned. They never 
were countersigned by the plaintiff, and when the defendants paid them 
the plaintiff had an immediate cause of action to recover the damages 
sustained, which were the amount of the checks, together with interest 
from the time the demand was made by him upon the defendants for 
payment. Samberg v. American Express Co., 136 Mich. 639, 99 N. 
W. 879. 

Hiscock, C. J., and Cotin, Carpozo, Pounp and Crane, J J., concur 
with both Hocan and McLavucuuin, JJ. 

Order affirmed. . 


DUTY OF BANK AS TO COLLECTING COLLATERAL 
NOTE. 


Farmers National Bank of Beaver Falls v. Nelson. Supreme Court of Pennsylvania, January 8, 
1917, 100 Ati. Rep. 136. 


A bank which holds a note as collateral is under a duty to collect 
it at maturity or to take necessary steps to charge the indorsers 
with liability. Its neglect to do so makes it liable to the owner of 
the note. In such a case the bank is also responsible for any negli- 
gence on the part of its agents for collection. 


Appeal from Court of Common Pleas, Beaver County. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §116,123. 
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Action by the Farmers’ National Bank of Beaver Falls against D. A. 
Nelson and David Knight. Verdict and judgment for defendants, and 
plaintiff appeals. Affirmed. 

Argued before MrEstrREzatT, Potter, STEWART, MoscuzisKER, and 
FRAZER, JJ. 

George C. Bradshaw and Thomson & Bradshaw, all of Pittsburgh, 
and Martin & Swaney, of Beaver Falls, for appellant. A. P. Marshall, 
J. H. Cunningham, and J. F. Reed, all of Beaver, for appellees. 

MEstTREzaT, J. This is an action of assumpsit on a promissory note 
for $5,000, dated October 19, 1912, made by the defendants, D. A. 
Nelson and David Knight, and payable to the plaintiff bank four months 
and six days after date. It recites the deposit therewith, as collateral 
security, of the note of J. S. Hulings for a like sum, dated February 24, 
1912, and payable one year after date. The latter note is payable to 
T. N. Barnsdall at the Second National Bank, Clarion, Pa., and is in- 
dorsed by T. N. Barnsdall, P. J. Creighton, O. E. Aber, J. M. Friedman, 
D. A. Nelson, and David Knight. 

The defense was that the note in suit was given to the bank in lieu 
of notes negotiated by it for O. E. Aber of like amount; that the col- 
lateral note was the only security the defendants had for the indebted- 
ness incurred by them to the bank for Aber; that Barnsdall was per- 
fectly good and responsible for the amount; that they notified the bank 
of these facts and requested it to be careful and take whatever steps 
were necessary in the collection of the note when it fell due; that notice 
of protest of the note for nonpayment was not given Barnsdall, who was 
thereby relieved from liability thereon; and that the failure of the plain- 
tiff to take the necessary steps to preserve the value of the collateral 
note was an equitable satisfaction of the amount of the note in suit. The 
pleas were “payment, payment with leave, and set-off.” 

The defendants were indorsers on notes of O. E. Aber for $5,000 which 
had been negotiated by the plaintiff bank, and these notes were lifted by 
defendants, and in lieu thereof they gave the note in suit with the Hulings 
note as collateral security. At the trial of the cause it appeared that 
the plaintiff sent the collateral note for collection to its reserve agent, 
The People’s National Bank of Pittsburgh, and the latter forwarded the 
note to the First National Bank of Clarion, which presented it for pay- 
ment at the Second National Bank of Clarion, and, being dishonored, it 
was protested for nonpayment. The certificate of protest shows that 
the notice for Barnsdall was mailed to him in care of the People’s Na- 
tional Bank of Pittsburgh, Pa., that notice of protest was also mailed 
to the People’s National Bank and to the Farmers’ National Bank of 
Beaver Falls, Pa., the plaintiff. Notice of protest was mailed to all the 
other indorsers in care of the plaintiff bank, which mailed all these 
notices to the defendant Nelson. The notary testified that he received 
the addresses which he put on the certificate from the First National 
Bank of Clarion. Barnsdall, who was corroborated by his employe, and 





LEGAL DECISIONS 327 


was uncontradicted, testified that he never received any notice of nro- 
test. Aber testified that some time prior to the maturity of the collateral 
note he had given to the cashier and assistant cashier of the plaintiff 
bank the addresses of all the indorsers, that of Mr. Barnsdall being the 
Farmers’ Bank Building, Pittsburgh, where he had his office. Both 
officials of the bank contradicted Aber’s testimony. Mr. Nelson testi- 
fied that he told the cashier of the bank that the collateral note was good; 
that he and Knight had nothing but it as security for the note which 
they gave to the bank, and to be careful and take care of the note. 

The learned trial judge instructed the jury that in transmitting the 
collateral note for collection the plaintiff was not liable for the negligence 
of any of its correspondents or subagents through whose hands the note 
passed, and that they were deemed the agents of the owners of the note 
for the purpose of presentation, payment, protest, and notice of dis- 
honor; that the only material question for their consideration was whether 
the plaintiff bank was negligent in not sending with the notice for col- 
lection the correct business address of Barnsdall; that if Aber gave 
Barnsdall’s proper address to the bank, and they believed that Nelson 
had cautioned the bank as to the necessity for collection from Barnsdall, 
and they found that the bank was negligent in failing to send Barnsdall’s 
correct business address, then, if this negligence was the proximate cause 
of the failure to notify Barnsdall, the plaintiff bank was responsible for 
any loss thereby resulting to the defendants, and, if Barnsdall was finan- 
cially able to pay the collateral note, the defendants were entitled to a 
set-off to the amount of the damages sustained, which would be the 
amount of the collateral note. It seems to be conceded, as the case 
was tried on the theory, that all the parties to the collateral note except 
Barnsdall were insolvent. There was a verdict and judgment for the 
defendants, and the plaintiff has appealed. 

We think there is a clear distinction between the duty and liability 
of a bank when it receives commercial paper for collection and when the 
paper is deposited with it as collateral security for a loan made by it to 
the owners of the collateral. While a different rule prevails in some other 
jurisdictions, we have uniformly held that a bank with which commercial 
paper is left by its customers to be transmitted for collection is the agent 
of the owners for transmission only, and is not liable for the negligence or 
default of its correspondents or agents through whom it is necessary to 
transmit the paper, if it has used reasonable care and diligence in select- 
ing such agents. In 1 Mechem on Agency (2d Ed.) § 1314, the learned 
author says: 

“In the majority of the states * * * it is held that the liability 
of the home bank, in the absence of instructions or an agreement to the 
contrary, extends merely to the selection of a suitable and competent 
agent with proper instructions, and does not involve responsibility for 


the default or misconduct of the correspondent bank. * * * This 
rule is adopted in Pennsylvania.” 


When, however, commercial paper is deposited with a bank as col- 
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lateral security for payment of an indebtedness due the bank, with its 
debtor’s indorsement upon it, the bank takes it as pledgee of the owner, 
and not merely for transmission for collection. The creditor or pledgee 
obtains possession and control of the paper, and, if it matures while the 
debtor’s obligation remains unpaid, the creditor may enforce collection 
and apply the proceeds to the payment of his debt. The pledgor has 
neither the possession nor control of the collateral, and therefore is not 
in a position to present it for payment or acceptance, and, if dishonored, 
to have it protested. Hence it is clear, we think, that the creditor must 
take all necessary legal steps to preserve the collateral and if it is lost 
by his negligence he is responsible to his debtor. 


“The holder of collateral security,’’ says the court in Muirhead v. 
Kirkpatrick, 21 Pa. 237, ‘was bound to preserve it [collateral] or collect 
it, and apply it for the benefit of the assignor. * * * His duties in 
respect to it are active. He is to employ reasonable diligence in collect- 
ing the money on the security, and applying it to the principal debt.’ ”’ 


In delivering the opinion in Hanna v. Holton, 78 Pa. 334, 337 (21 Am. 
Rep. 20), Mr. Justice Agnew said: 


“He [the pledgee of collateral security] alone is empowered to receive 
the money to be paid upon it, and to control it in order to protect his 
right under the assignment. This is the ground of the creditor's lia- 
bility for the collateral. * * * It is therefore settled in this state 
that, where the collateralislost * * * through the supine negligence 
of the creditor, he must account for the loss to his own debtor, who in- 
vested him with its entire control.” 


The same doctrine prevails in other jurisdictions. See note to Miller 
v. Gettysburg Bank, 34 Am. Dec. 449. 

It therefore being the duty of the creditor to protect the collateral for 
his debtor, we think it follows that the agent selected for the purpose 
by the creditor acts for him, and not for his debtor, and that for the 
negligence of his agent resulting in loss to the debtor the creditor is 
responsible. The debtor can exercise no control over the matter, and 
has no choice in selecting the agent. It would be a harsh rule which 
under such circumstances would relieve the creditor of the responsibility 
for the acts of his own agent and place it on the debtor. The duty of 
protecting the collateral resting upon the creditor, it is for him to meet 
it by himself or agents for whose acts he is responsible. 

In the case in hand the failure to give notice of protest to Barnsdall 
was the negligent act of the plaintiff's agent, and therefore judgment 
was properly entered on the verdict for the defendant. 

For the reasons stated, the judgment is affirmed. 





LEGAL DECISIONS 
BANK’S LIEN ON ITS STOCK. 


Wilkinson v. Home Bank, Supreme Court of Tennessee, February 10, 1917. 192 S. W. Rep. 920. 


In the absence of statutory provision a bank may, by a by-law, 
reserve a lien on the shares of its stock for debts owing to it from 
its stockholders. A printed notice on stock certificates to the effect 
that no shareholder shall sell his stock while indebted to the bank 
is sufficient notice of the bank’s lien. 


Appeal from Chancery Court, Franklin County; F. H. Mercer, Chan- 
cellor. - 

Suit by Berta Wilkinson against the Home Bank and others. Decree 
dismissing the bill, and complainant appeals. Affirmed. 

T. L. Stewart, of Winchester, and I. W. Crabtree, of Memphis, for 
Wilkinson. H. H. Horton, of Lewisburg, and H. M. Templeton and 
J. B. Templeton, both of Winchester, for Bank. 

GREEN, J. This is a suit by the complainant to recover damages 
against the defendant Home Bank for the alleged conversion by the 
latter of certain shares of its own stock which complainant held as 
collateral security to a note. N.W. Carter was formerly the president 
of the Home Bank. At the time of the negotiation of the loan evidenced 
by complainant’s note he was the owner of 20 shares of $100 each in 
the bank. Ten of these shares were represented by one certificate 
which Carter purchased from Mrs. M. E. Farris. He borrowed $500 
from complainant’s mother, and attached this certificate for 10 shares of 
stock in the Home Bank, bought from Mrs. Farris, to the note which 
he executed for said loan. 

Carter was indebted to the bank in a considerable amount. His 
indebtedness to the bank probably exceeded at all times the value of 
the stock that he held in that institution. 

Among other by-laws, the bank adopted the following: 


“Certificates of stock signed by the president or cashier shall be issued 
to stockholders and the certificates shall state upon their face that the 
stock is transferable only on the books of the bank, and no shareholder 
shall sell his stock while owing the bank, either direct or indirect.” 


The certificate of stock hypothecated for the loan to complainant's 
mother contained upon its face this provision: 


“No shareholder shall sell his stock while owing the bank, either direct 
or indirect. Any one trading for same will be governed accordingly.” 


Complainant’s note ran along for several years, Carter keeping the 
interest paid thereupon. The bank did not know that Carter had pledged 
this certificate of stock, but looked to the stock as security for its indebt- 
edness against Carter under the by-law above set out. 

While the note to complainant was outstanding and she held the 10 
shares of stock as collateral thereto, the capital stock of the defendant 


NOTE.—For other similar decisions see Banking Law Journal Digest 
§459-462. 
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bank was increased. In lieu of the two certificates for 10 shares each 
which Carter held, four certificates for 5 shares each were issued to him. 
He surrendered one certificate for 10 shares and represented to the cash- 
ier of the bank that he had lost the other certificate for 10 shares. As 
a matter of fact, the last-named certificate was in the hands of complain- 
ant or her mother as security for the note against Carter. 

Carter sold the four certificates of stock for 5 shares each just before 
referred to, and the proceeds of these sales were applied to his indebted- 
ness at defendant bank. S. M. Alexander, former cashier of the bank, 
and H. B. Alexander, the present cashier of the bank, both testify that 
every dollar from the sale of the said certificates went to the liquidation 
of the bank’s claims against Carter. There is nothing in the record to 
contradict this testimony of the bank officials. Carter became involved 
in financial difficulties and severed his connection with the bank. He 
defaulted in payment of the interest on complainant’s note, and she 
took the note with the certificate of stock to H. B. Alexander, present 
cashier of defendant bank. There is a controversy as to what trans- 
pired between these two. This, however, is not material. Complainant 
then went to see Carter, informing him that she had been told by Mr. 
Alexander that the certificate of stock which she held was not good. 
Carter induced her to turn the certificate over to him, saying that he 
would investigate the matter, and if he found the certificate was not 
good, he would give her other collateral to secure her note which he has 
never done. When he obtained possession of the old certificate for 10 
shares, Carter turned it over to the bank, and the bank refuses to sur- 
render the same. Hence this suit. 

The right of the bank to the possession of the old certificate for 10 
shares is not of any importance if its lien on the stock represented by 
this certificate was valid and superior to the rights of the complainant. 
If the bank had a lien on the holdings of Carter in the institution to 
secure his indebtedness which was superior to the lien of the complainant, 
it makes no difference who holds the old certificate for 10 shares of stock. 
This certificate would be of no value in the hands of any one; for the 
bank has enforced its lien against the stock represented by the certificate 
and applied the proceeds to Carter’s indebtedness to it. 

We find nothing in the charter of defendant bank or in the general 
law of this state which prohibited the bank from adopting a by-law 
declaring a lien on shares of stock therein to secure the indebtedness of 
stockholders to the institution. 

While there is no statute creating such a lien in Tennessee, in the 
absence of a statutory or charter provision to the contrary, we think a 
corporation may reserve by by-law a lien on its stock to secure its claims 
against stockholders. Such is the great weight of authority. 

“In a majority of the jurisdictions passing upon the question, it has 
been held to be a proper exercise of corporate power to enact a by-law 
giving the corporation a lien upon the stock of a member indebted to 
the corporation, or a by-law reaching the same result by providing that 
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a stockholder may not transfer his stock while indebted to the cor- 
poration.” 7R.C.L. (Corporations) § 241. 

“By the weight of authority a by-law reserving such a lien, although 
not expressly authorized, is valid and creates a lien against the stock- 
holders and against the transferees who do not pay value or who pur- 
chase with notice of the by-law, if reservation of the lien is not prohibited 
by the charter of the corporation or the general law. * * * Sucha 
by-law, however, is not valid as against bona fide transferees without 
notice where the only authority conferred upon the corporation by its 
charter or the general law is merely to prescribe and regulate the mode 
of transferring shares.”” 3 Clark & Marshall on Corporations, 760, 761. 


There can be no question but that the complainant and her mother 
were charged with notice of the lien on its stock reserved by the bank to 
secure its demands against its stockholders. The certificate pledged to 
them on its face provided that: 


“No shareholder shall sell his stock while owing the bank either direct 
or indirect. Any one trading for same will be governed accordingly.” 


In addition to its power to reserve such a lien on its stock by by-law, 
a corporation, under its general authority to contract, may acquire a 
lien on its stock for the security of the debts of its stockholders to it 
in the absence of a charter or statutory prohibition. 


“If a corporation is given authority to regulate transfers of its stock, 
or even without express authority, it may, under its general power to 
contract, reserve a lien on its shares for debts due from its stockholders, 
by inserting a provision to such effect in the certificate of stock. In 
such a case the stockholder’s acceptance of the certificate containing 
the reservation of a lien is an acceptance of that condition, and the lien 
therefore exists by force of a contract between him and the corporation. 
And since the condition appears upon the certificate, it is sufficient to 
put a purchaser upon inquiry, and make it his duty to ascertain whether 
the shares are subject to a lien.’’ 3 Clark & Marshall on Corporations, 
1763. 


The text above is supported by the cases last cited and by Farmers’ 
& Traders’ Bank v. Haney, 87 Iowa, 101, 54 N. W. 61; Des Moines Nat. 
Bank v. Warren County Bank, 97 Iowa, 204, 66 N. W. 154. See, also, 
10 Cyc. 582. 

We must conclude, therefore, under the authorities referred to, that 
the lien of defendant bank on the stock of Carter to secure Carter’s 
indebtedness to it was superior to the lien of complainant on said stock 
to secure Carter’s indebtedness to her. 

It may be conceded that the issuance of the new certificates to Carter 
with the certificate for 10 shares outstanding in complainant’s hands 
was at the peril of defendant bank. As we have just seen, however, 
the bank had a prior lien on the 10 shares of stock represented by the 
certificate held by the complainant. Complainant furthermore held the 
certificate with notice in law of the bank’s lien, and the bank’s lien was 
not affected by her possession of the certificate. 

Other questions raised by the complainant have been considered and 
discussed orally. We find no error in the decree of the Court of Civil 
Appeals dismissing complainant's bill as against defendant bank, and 
same must be affirmed. 


es 
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COLLECTION OF DRAFT. 


Parodi v. State Savings Bank of Jackson, Supreme Court of Mississippi March 5, 1917. 74 So. Rep. 280, 


The owners of real estate located in Natchez, Miss., drew a draft 
upon the agent for the amount of rents collected by him. The 
draft was forwarded to the plaintiff bank, which presented it and 
received the agent’s check in payment. The agent inadvertently 
neglected to add the word ‘‘agent”’ to his signature on the check and 
for this reason it was returned by the drawee bank. Before a 
proper check could be obtained the drawee bank failed. The plain- 
tiff in the meantime had remitted the amount of the draft. It was 
held that it could not, under the circumstances, recover back the 
amount of the defective, uncollected check. 


Appeal from Chancery Court, Adams County; R. W. Cutrer, Chan- 
cellor. 

Action by the State Savings Bank of Jackson against Silva G. Parodi, 
executrix of Ann T. Parodi, and others. From an order overruling a 
demurrer to the complaint, defendants appeal. Reversed, and bill 
dismissed. 

A. H. Geisenberger, W. A. Geisenberger, and Truly & Truly, all of 
Natchez, for appellants. Richard F. Reed, of Natchez, and W. Calvin 
Wells, of Jackson, for appellees. 

Cook, P. J. The appellants are the executrix and heirs of Mrs. Ann 
T. Parodi, deceased, who before her death was a resident of Genoa, 
Italy. The deceased owned real estate in Natchez Miss., and selected 
E. B. Baker, a resident of that city, as her agent to collect her rents, 
pay taxes, keep her property in repair, and generally to look after her 
interests. Mr. Baker had collected rents, which, after deducting ex- 
penditures, amounted to about $1,650. This amount had been deposited 
to the credit of ‘‘E. B. Baker, Agent,’’ in the First Natchez Bank. Ap- 
pellants drew on E. B. Baker for the amount due by him. The draft 
was made payable to the order of the Farmers’ Loan & Trust Company 
of New York, and in due course reached the State Savings Bank of 
Jackson, Miss., and this bank, appellee here, presented same to E. B. 
Baker for payment. Attached to the draft was a receipt, signed by the 
executrix and all the heirs of the deceased, acquitting E. B. Baker of all 
of his indebtedness to the estate of the deceased. Mr. Baker paid the 
draft by his two personal checks, one on a Jackson bank and the other, 
for $1,220, on the First Natchez Bank. The collecting bank accepted 
these checks, marked the draft paid, and delivered the attached receipt 
to E. B. Baker. The check on the Jackson bank was paid, but 
the check on the Natchez bank was not paid. Returns from the 
Natchez bank were that E. B. Baker had no funds, and the com- 
plainant alleges that E. B. Baker had inadvertently or negligently 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §117. c 
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neglected to add ‘“‘agent’”’ after hisname. It seems that this inadvertence 
was cured, and the check was again forwarded for collection to the 
drawee bank, but, in the meantime the Natchez bank had been placed 
in the hands of a receiver, and the check could not be collected. The 
complainant bank had, in the meantime, remitted to the drawers of the 
draft, and the bill of complaint seeks to recover the amount, and is 
based on the claim that Baker was the agent of the drawers, acting within 
the scope of his authority, when he signed the check, and neglecting to 
add “agent”’ to his signature was the cause of its failure to collect the 
check, for which negligence Baker’s principals were responsible. This 
we think, is about the case made by the bill of complaint, to which ap- 
pellants demurred. The demurrer was overruled, hence this appeal. 

It was insisted by complainant below, and it is insisted here, that 
Baker’s omission of the word “agent’’ following his signature was the 
negligence of his principals, who were Baker’s creditors, seeking to col- 
lect his indebtedness to them. This theory is worked out this way: 
Baker was appointed by appellants to collect their rents, etc., and to 
account to them for the balance in his hands as agent; Baker was ac- 
counting, and while accounting negligently failed to account, to the 
damage of complainant. We are unable to approve this line of reasoning. 
The agency of Baker is a mere incident—he is a debtor to his principals, 
not because he had collected the rents as their agent, but because he had 
failed to pay the amount collected to his creditors. As expressed by 
counsel for appellants, the drawers of the draft were dealing “at arm’s 
length with Baker’’—he was indebted to them, and the fact that he had 
deposited the money in bank collected as agent “cuts no ice.’””’ He might 
as well have put the good money collected in one pocket and a like 
amount in counterfeit money in another pocket, and by paying the 
counterfeit to the collecting bank, and thus impose a liability on his 
former principal, on the theory that the principal was responsible for 
the torts of its agent while acting within the scope of his employment. 
This is not a case of mere accounting, but it is a case where the collecting 
bank has chosen to accept in payment a worthless check, instead of 
the cash, and must accept the consequences of its departure from the 
terms of its employment. Bank of Shaw v. Ransom, 73 South. 280. 

The above theory being the only possible theory upon which appellant 
could hope to recover, and this theory, in our opinion, being without 
merit, it follows that the judgment must be reversed and the bill dis- 
missed. 

Reversed and dismissed. 
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LIBEL BY CREDIT RATING AGENCY. 


Codner v. Central Credit Rating Agency, Supreme Court of Iowa, March 12,1917. 161 N. W. Rep. 657. 


An association of business men, organized for the purpose of 
operating a credit rating agency, issued a pamphlet giving the 
rating of various merchants. There were five different ratings. 
Four of them contained no imputation of dishonesty. The fifth 
read “phone this office for special instructions”. This is the rating 
which was placed after the plaintiff's name. It was held that the 
publication of this matter with malice would give rise to cause of 
action for damages. 


Appeal from District Court, Hamilton County; R. M. Wright, Judge. 

Action for damages for alleged libel. There was a demurrer to the 
petition, which was sustained. The plaintiff refusing to plead over, his 
petition was dismissed, and he has appealed. Reversed and remanded. 

F. J. Lund, and Chase & Chase, all of Webster City, for appellant. 
O. J. Henderson and Wesley Martin, both of Webster City, for appellees. 

Evans, J. It appears from the petition that the principal defendant 
is an association of business men organized for the purpose of operating 
a credit rating agency. The defendants Foster and Harrell are officers 
and managers of such agency. Such agency published a pamphlet 
which purported to give the credit rating of all those whose names were 
contained therein. The name of the plaintiff was included in such pam- 
phlet by the defendants. For the purpose of such rating the following 
key was used: 

“1. Good pay. Financially responsible, or the party who wants to 
pay his bills every 30 days, and calls and pays, or asks to have his bills 
presented. 

“2. Slow pay. Financially good, but careless with his credits. 

“3. Honest. Usually prompt pay. Limited means. Cannot force 
collections. 

“4. Honest. Limited means, but liable to buy beyond his ability to 

ay. 
° a5, Phone this office for special instructions or C. O. D.” 
Rate “5’’ was put opposite the plaintiff's name in such pamphlet. It 
is averred in the petition that this pamphlet was circulated among the 
members of the agency and others; that by the purported rating given 
therein it was intended to “impute to the defendant insolvency and 
dishonesty in his business dealings and an unwillingness to pay his 
debts and unworthiness to credit”; that the rating given to the plaintiff 
therein was false and malicious, and was done with intent or design to 
injure and to humiliate the plaintiff; that its publication was malicious 
and without reason or justification. Six grounds were laid in the de- 
murrer, which may be resolved into two general propositions: (1) That 
the petition on its face set forth no libel; (2) that the petition on its face 
showed that the published matter was privileged. 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §120. 
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The argument in support of the demurrer is that the key which we 
have above copied, and which is supposed to constitute the libel charged, 
contained no statement whatever concerning the plaintiff; that it con- 
tained nothing upon which an issue of truth or falsity could be made; 
that it was plain and unambiguous, and that the question of its libelous 
character must be determined upon the literal language used. The 
argument at this point is not well taken. The language of the key is 
not necessarily plain and unambiguous. The plaintiff had a right to 
set it forth in his petition and to support it with a further allegation that 
it was used in a defamatory sense. Under Code, § 3592, it was not neces- 
sary for the plaintiff to state extrinsic facts for the purpose of showing 
the defamatory sense or the application of it to the plaintiff. He was 
entitled to allege that the words were used in a defamatory sense, and to 
state the defamatory sense in which they were used as applied to him- 
self. The plaintiff did aver in his petition the defamatory sense in 
which he claims the words were used. He averred also that they were 
used in such defamatory sense falsely and with express malice and with 
intent to injure the plaintiff. These allegations are within the permission 
of our rules of pleading as set forth above. The defendant’s demurrer 
necessarily admits these allegations. For the purpose of the demurrer 
therefore, we cannot ignore them and confine our attention to the mere 
words of the alleged libelous publication. The petition was not subject 
to demurrer on this ground. Call v. Larabee, 60 Iowa, 212, 14 N. W. 237. 

Nor can it be said that the petition shows upon its face that the pub- 
lication was privileged. The allegations of defamatory sense and ma- 
licious intent stand in the way of the defendants at this point also. While 
there is much in the record to suggest privilege, yet usually the question 
of privilege is a mixed question of law and fact. 

Privilege may be absolute or qualified. If a qualified privilege, it may 
be lost through actual malice, if any. 

For this purpose the demurrer necessarily admits the allegations of 
malice. We reach the conclusion therefore, that the petition stated a 
cause of action. The demurrer therefore should have been overruled. 

Reversed and remanded. 

Gaynor, C. J., and Lapp and SaLinGeEr, JJ., concur. 


EXCESSIVE LOAN TO INDIVIDUAL. 


German-American State Bank v. Watson, Supreme Court of Kansas, March 16, 1917. 163 Pac. 
Rep. 637. 


The plaintiff bank, having loaned to a certain individual as much 
as the law permitted and desiring to loan him a further sum, in- 
duced the defendant to sign a note for the amount of the new loan, 
promising not to enforce the note against him, but to collect from 
the real borrower. It was held that the bank could nevertheless 
enforce the note against the defendant. 


Appeal from District Court, Anderson County. 
Suit by the German American State Bank against W. T. Watson. 
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Judgment for plaintiff on sustaining of defendant’s demurrer to the 
evidence, and he appeals. Affirmed. 

Ewing, Gard & Gard, of Iola, and C. A. Matson, of Wichita, for ap- 
pellant. E. D. McKeever, of Topeka, for appellee. 

Mason, J. The German American State Bank sued W. T. Watson 
upon two notes, one for $1,748.15, signed by him and payable to the 
bank; the other for $280, signed by I. M. Blitz, payable to Watson, and 
indorsed by him to the bank. The execution and indorsement were 
admitted, but the defendant pleaded facts which he relied upon as re- 
lieving him from liability. A demurrer to his evidence was sustained, 
and he appeals. 

Most of the evidence of the defendant was directed to the proposition 
that he was not liable upon the larger note because of the circumstances 
under which the note of which it was a renewal was executed, which 
were thus stated in the answer: 

“The said Blitz applied to the said the German American State Bank 
for a loan of $1,738.55, and that said bank, through its president, Metz- 
ger, then agreed to make said loan. 

“That at said time the said bank, through its president, Metzger, 
stated to this defendant that said Blitz had arranged with them for the 
said loan, but that he had already borrowed from the bank as much as 
it could loan to any one individual, and that it desired to make the loan 
in the name of this defendant; and at the same time stated that said 
Blitz was solvent and in first-class financial condition, and that the loan 
was a good one, and that if defendant would execute a note in his own 
name for the said loan it would be considered as an accommodation to 
the bank and not be regarded as any personal obligation of his, and that 
said bank would also take from the said Blitz a note and collateral 
security therefor, such as diamonds and jewelry, so that the note would 
be amply secured and this defendant would be incurring no obligation 
by the making of said note. 

“That relying on said statements and for the purpose of accommoda- 
ting said bank, without any consideration whatever to this defendant, 
he, on December 27, 1911, executed and delivered to said bank a note 
for the sum of $1,736.55, the amount said I. M. Blitz was at said time 
borrowing from said bank; and that at the same time said I. M. Blitz 
executed and delivered his own note for that amount, made payable to 
this defendant and indorsed to said bank, or made directly to said bank 
and delivered to it, and delivered to said bank certain diamonds and 
other jewelry, the exact kinds and descriptions of which defendant does 
not know and cannot give, but which the said Metzger stated to this 
defendant were of sufficient value to more than pay the said sum so bor- 
rowed, and which plaintiff alleges were of such value.” 

This portion of the answer stated no defense, and, so far as the evidence 
of the defendant tended to support the allegations quoted, the demurrer 
was properly sustained, for several reasons. The fact that the maker 
received no benefit from the transaction did not constitute a defense. 
The loan made by the bank to Blitz was a sufficient consideration. 8 
C. J. 214; 4 A. & E. Encycl. of L. 188. While the answer alleges that 
the defendant signed the note “for the purpose of accommodating said 
bank,” the facts set out show that in legal contemplation Blitz was the 
person accommodated. 
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“The accommodated party is he to whom the credit of the accommo- 
dation party is loaned, and is not necessarily the payee, since the inquiry 
always is as to whom did the maker of the paper loan his credit as a 
matter of fact. And the fact that one derives some incidental benefit 
from the paper will not make it accommodation paper as to him.” 8 C. 
J. 254. 

In illustrative cases cited to the foregoing text, this language was used: 

“*The accommodated party, in a legal sense, is the person to whom 
the credit of the accommodating party is loaned, not a third person who 
may receive an advantage by the loan of the credit.’’’ Note 79. 

“To have the money raised on a new note made by defendant was in 
a certain popular sense an accommodation, that is a convenience, to the 
plaintiff, just as it is a convenience to a creditor, who wants his money 
but cannot get it from his debtor in cash, to get payment by a note on 
which he can raise the money temporarily, though at the risk of an in- 
dorsement which he may ultimately have to pay. But this is very far 
from what the law means by accommodation paper.”’ Note 79. 


The note was not executed to enable the bank to obtain money from 
some one else, but to enable Blitz to obtain more money from the bank. 
The defendant’s credit was not lent to the bank, but to Blitz; the effect 
of the transaction being to enable him to borrow upon the credit of the 
defendant after the credit which the bank under the law could extend 
to him had been exhausted. The circumstance that the bank was de- 
sirous of doing the business, and that the defendant was moved by ~ 
friendship for the bank rather than for Blitz—by a desire to help the 
lender to earn interest, rather than by a wish to aid the borrower in 
obtaining a loan—does not affect the legal relation of the parties. The 
situation is entirely different from that presented in Means v. Bank, 97 
Kan. 748, 156 Pac. 701, where it was held that a bank was bound to 
protect the maker of a note executed to it, for its accommodation, the 
proceeds of which it received and retained. Here the money was lent to 
Blitz upon the strength of the note signed by the defendant, without 
which the loan could not have been made. The circumstance that the 
president of the bank told him that the loan was otherwise secured, and 
that he would not have to pay it, does not alter the fact that it furnished 
a consideration for the note. 

By the weight of authority an executive officer of a bank has no 
implied authority to bind it by a promise that one who signs a note shall 
not be required to pay it. The cases on the subject are collected in a 
note in 28 L. R. A. (N. S.) 501, where it is said: 

“It is a general rule, recognized by the great majority of the cases, that 
the president or cashier or any other similar executive officer of a bank 
has no authority, simply by virtue of his office, to bind his bank by an 
agreement, made with the maker or indorsers of commercial paper pay- 
able to the bank, that their liability on such paper will not be enforced. 
The rule applies whether the agreement is made before the paper has 
been signed, or after.”’ 

Moreover, the enforcement of an agreement between the bank and 
the defendant, that Blitz alone should be liable for the payment of the 
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loan, must be refused upon another ground. To allow the relations of 
the parties to be controlled by such an agreement would be to counte- 
nance and give effect to a secret arrangement entered into for the purpose 
of evading the law which limits the amount which a bank may lend to 
one person. Gen. Stat. 1915, § 530. In Means v. Bank, supra, the 
facts were held not to render the principle applicable; but this was said 
concerning it: 

“And this brings us to the second contention of the defendants: That 
the entire transaction is void for the reason that the evidence conclu- 
sively shows that the transaction was entered into for the purpose of 
deceiving the bank commissioner and making it appear to the creditors 
and stockholders that the bank held these notes as valid notes. Au- 
thorities are cited holding that where an officer of a bank enters into a 
transaction with an individual with such a purpose, and executes legal 
instruments of an obligatory character for that purpose, the maker of 
the obligation cannot thereafter be heard to say they are invalid. Thus, 
in State Bank of Moore v. Forsyth, 41 Mont. 249, 267, 108 Pac. 914 [28 
L. R. A. (N. S.) 501], it was held that under such circumstances ‘it is 
sound reason, as well as pure justice, to leave him bound who has bound 
himself’. The soundness of the general rule contended for by the de- 
fendants cannot be doubted.”’ 97 Kan. 751, 156 Pac. 702. 

The language attributed to the Montana court was quoted by it from 
Pauly v. O’Brien (C. C.) 69 Fed. 460, where the maker of a note sought 
’ to escape liability by showing that it was given in renewal of one he 
had executed to a bank, to take the place of a matured note of one Naylor 
at the request of the president, who told him that the Naylor note was 
secured by sufficient jewelry to pay it, but that he desired to get it “out 
of the past-due notes,’’ and would carry it as collateral to the note of 
the defendant. The court said: 

“It thus appears that the defendant executed his first note, subse- 
quently renewing it from time to time, and ultimately by the note in 
suit, for the purpose of having it take the place of the Naylor note, which, 
together with the collaterals, ‘were to be collateral to the note’ given by 
him. If, however, this was not really the case, but that, in truth, the 
transaction was a mere trick to make it appear to the government and 
to the creditors and stockholders of the bank that it had a valuable 
note when in fact it did not have one, the result must be the same, for, 
when parties employ legal instruments of an obligatory character for 
fraudulent and deceitful purposes, it is sound reason, as well as pure 
justice, to leave him bound who has bound himself. It will never do 
for the courts to hold that the officers of a bank, by the connivance of 
a third party, can give to it the semblance of solidity and security, and, 
when its insolvency is disclosed, that the third party can escape the 
consequences of his fraudulent act.”” 69 Fed. 461. 

It has been held that a defense to a note is established by a showing 
that it was given to a bank, which parted with nothing on the strength 
of it, merely to enable an officer to deceive the examiner. Chicago 
Title & Trust Co. v. Brady, 165 Mo. 197, 65 S. W. 303. See, also, 
Rankin v. City National Bank, 208 U. S. 541, 28 Sup. Ct. 346, 52 L. Ed. 
610. The same rule seems to have been applied in a case decided by 
the United States District Court for the District of Kansas, in March, 
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1915 (Yates Center Nat. Bank v. Schaede, 239 Fed.—), which was 
affirmed without opinion by the Circuit Court of Appeals (239 Fed.—) 
in September, 1916. 

The present case is distinguishable from those just referred to on the 
ground, already stated, that here there was a consideration for the note, 
and the bank parted with its money on the strength of it. Notwith- 
standing any expressions of a contrary tendency in the cases cited, we 
are satisfied that at least where there is no want of a valid consideration, 
and the note was not in legal contemplation given for the accommoda- 
tion of the bank, the maker cannot defeat its payment by showing that 
with his knowledge it was intended to mislead the examiner as to the 
bank’s condition or securities. The rule that an agreement in contra- 
vention of a statute, or of public policy, will not be enforced at the in- 
stance of either party, does not apply. The statute limiting the amount 
a bank may lend to one person operates for the protection of the stock- 
holders and the public, as well as the depositors. It is the agreement 
that the defendant was not to be liable on the note, rather than the 
making of the note itself, that is objectionable as defeating the purposes 
of the banking act. The defendant, not the plaintiff, invokes it. To 
give effect to an understanding that a note executed to show compliance 
with the law should not be collected would be to countenance, rather 
than repudiate, the arrangement for evading the statute, and would tend 
to defeat its object and to injure the persons for whose benefit it was 
enacted. In that situation the rule referred to has no application. 

The evidence tended to show a slightly different state of facts from 
that alleged in the portion of the answer quoted. The pleading indi- 
cates that the original note, of which that sued on is a renewal, was 
given at the inception of the relations between the bank, the defendant, 
and Blitz. The evidence is to the effect that at the instance of the 
president of the bank the defendant made or procured to be made 
various loans to Blitz, with the understanding that the bank was to 
take them up at any time; that in pursuance of this agreement the de- 
fendant asked that they be taken up; that this was done, the bank pay- 
ing off the existing notes, and taking in exchange one signed by the 
defendant as well as one signed by Blitz, for the reason that it was already 
carrying all the Blitz paper it could. The evidence varied from the 
answer only in details. What has already been said as to the insuffi- 
ciency of the defense pleaded applies as well to that undertaken to be 
shown by the evidence. The evidence as well as the pleading showed 
that there was a valid consideration for the defendant’s note, that in 
legal contemplation Blitz was the person for whose accommodation it 
was made, and that its purpose was to enable the bank to make a loan 
which otherwise would be forbidden. 

The answer set out that the bank had extended the time of payment 
of the Blitz indebtedness without the defendant’s consent, and also 
that it had voluntarily surrendered to Blitz certain property which it 
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held as collateral security for the loan. Neither allegation constituted 
a defense, so that it is immaterial whether the evidence tended to sup- 
port them. Under the uniform negotiable instrument act, the defendant 
was primarily liable, since by the terms of the note he had signed he 
was absolutely required to pay it. Gen Stat. 1915, § 6523. His 
position was not more favorable than if he had signed a note as surety 
for Blitz, and in that case he would not have been released by the grant- 
ing of an extension of time to his principal. Bank v. Bowdon, 98 Kan. 
140, 157 Pac. 429. The reasoning by which that conclusion is supported 
is not completely applicable where security has been surrendered to the 
principal, but the same rule has been applied to that situation. 8C. J. 
620. In the statutory enurheration of the methods by which a note 
may be discharged, which obviously is intended to exclude any not 
mentioned, no reference is made to the surrender of security. Gen. 
Stat. 1915, §§ 6647-6653. 

The pleading and evidence with respect to the note for $280 presents 
no defense not rendered unavailable by what has already been said. 

The judgment is affirmed. All the Justices concurring. 


BANK NOT LIABLE FOR LOAN TO CASHIER. 


First National Bank of Welch v. Clark National Bank, Supreme Court of Appeals of West Virginia, 
October 24, 1916. 90S. E. Rep. 534. 


The cashier of a bank has no authority to make the bank liable 
for a loan made by another bank to the cashier individually. 


Error to Circuit Court, McDowell County. 

Action by the First National Bank of Welch against the Clark National 
Bank. Judgment for defendant, and plaintiff brings error. Affirmed. 

Anderson, Strother, Hughes & Curd, of Welch, for plaintiff in error. 
Alfred G. Fox, of Matooka, Sanders & Crockett, of Bluefield, and 
Lawson Worrell, of Northfork, for defendant in error. 

Wi.uams, P. Plaintiff, First National Bank of Welch, by this writ 
of error seeks reversal of a judgment for defendant, Clark: National 
Bank, dismissing plaintiff’s action upon defendant’s demurrer to its 
evidence. 

The action was upon a negotiable note dated March 29, 1915, for 
$1,500, made by the Flatrock Coal Company, incorporated, payable at 
the First National Bank of Welch 60 days after date, to the order of 
T. L. Earnest and M. F. Beamer, and indorsed by them. It is the last 
of a series of renewal notes for the same amount, all made and indorsed 
in the same manner, the original of which bore date March 30, 1914. 
Neither the original note nor any of the renewals were indorsed by the 
defendant bank, but the contention of plaintiff is that it is liable, never- 
theless, because of the representations and undertakings made and 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §337. 
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entered into by its cashier at the time the note was discounted, which 
induced the loan, and because the bank received the money. At the 
time the note was discounted T. L. Earnest was a stockholder and 
secretary-treasurer of the Flatrock Coal Company, the maker of the 
note. The note was payable to Earnest and Beamer, as individuals, 
and indorsed by them in that capacity, and the former applied to B. O. 
Swope, cashier to the plaintiff bank, for the loan on his own account, 
as he swears, and this statement is not denied. He received the assist- 
ant cashier’s check for $1,470, which-was the amount of the note, less 
the discount, and which was made payable to his order, as cashier. He 
indorsed it in his official capacity and forwarded it to the Drovers’ & 
Mechanics’ National Bank of Baltimore, Md., the reserve agent of de- 
fendant bank, for collection, on its account, and deposited the funds in 
his own bank to his own credit. On the next day he wrote B. O. Swope, 
cashier of plaintiff bank, the following letter: 


“Referring to our conversation of yesterday and the note of Flatrock 
Coal Company, Inc., for $1,500, which you discounted for us, beg to 
say that you may consider us responsible for this item. We will also 
be glad to handle anything for you with the same understanding.” 


There is nothing on the face of the note to show that defendant bank 
was in any way connected with it, nothing on it to indicate that Earnest 
had negotiated the loan for his bank, or that he had attempted to ob- 
ligate it for its payment. The proof is conclusive that defendant bank 
never received $1 of the proceeds. Mr. Earnest so stated, and Mr. 
Swope, plaintiff’s principal witness, examined the bank’s books, and 
admitted they showed that the proceeds went to the individual credit 
of Earnest. That the check was indorsed by him, in his official capacity, 
to the bank in Baltimore and defendant bank got credit for it on its 
account with that bank, does not prove that it received any of the 
proceeds. It would have been credited in the same manner with any 
other commercial paper that might have passed through its hands for 
collection. Defendant bank is therefore not liable on the alleged ground 
that it was the beneficiary of the loan. 

There is very little conflict in the testimony of the two cashiers, the 
most material witnesses for the respective banks. Earnest says he 
informed Swope he wanted the note discounted on his own account, 
and Swope does not deny it, but insists the understanding between them 
was, that defendant bank was to take care of the note. Earnest admits 
he wrote the letter to Swope, assuming to obligate his bank, but he also 
admits he was not authorized to do so, and there is no attempt to prove 
that he had such authority. Swope admits the renewals were all taken 
at the request of the Flatrock Coal Company, maker of the note. After 
the last renewal note became due, some negotiations were had between 
some of the officers of the respective banks, with a view to a friendly 
adjustment of the matter, but without success, and it was agreed that 
plaintiff should make written demand upon defendant for payment in 
order that the question of the latter’s liability might be presented to 
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and determined by its board of directors. B.O. Swope did then write 
a letter to J. H. Bane, who was then cashier of defendant bank, demanding 
payment, and inclosing a copy of Earnest’s letter to Swope written the 
day after the note was discounted. Thereupon defendant wrote the 
bonding company, surety on Earnest’s bond, seeking to hold it respon- 
sible for the debt, as if it had been a misappropriation by him of the 
bank’s funds. But the bonding company denied liability, and any 
further effort to induce it to pay the note seems to have been abandoned. 
But all of this was done pursuant to an agreement between the officérs 
of the respective banks for the purpose of assisting the plaintiff bank in 
collecting the note, and does not affect the question of defendant’s 
‘liability. If it was not liable from the inception of the transaction, 
there is no evidence that it has done anything since to create liability. 
Defendant’s officers were not certain of the legal effect of the cashier’s 
act, and studiously avoided saying or doing anything that could be 
interpreted as a ratification of his act, and, on December 15, 1915, 
wrote plaintiff bank denying liability and refusing to pay the note. 
Mr. Clark, president of the defendant bank, says it was about eight 
months after Earnest had been out of its employ before he knew any- 
thing about the discounting of the note by the plaintiff bank, when its 
cashier B. O. Swope came to see him concerning the matter and said he 
did not expect the Clark National Bank to pay the note, but wanted it 
to help the First National Bank collect it, and that it was then agreed 
between them that Swope should write his bank a letter, demanding 
payment of the note, and it would then write the bonding company, 
surety on Earnest’s bond, and inclose a copy of the letter and try to get 
it to pay the note, and that pursuant to that agreement, such letters 
were written. Clark’s testimony stands uncontradicted. 

Defendant’s liability depends wholly upon the legal effect of its cash- 
ier’s attempt to obligate it, in the manner outlined, for payment of 
money borrowed by him for himself. Earnest admits he was not speci- 
ally authorized thus to bind it, and such authority is certainly not within 
the scope of his general powers as cashier. It is no part of a bank’s 
business to indorse notes or guaranty their payment, merely for the in- 
dividual accommodation of its officers or of third parties. Although 
special authority may be conferred upon a bank officer, by its directors, 
to borrow money for its own use, none was given in this case, and no 
such implied power is inherent in the office of cashier. In State National 
Bank of St. Joseph, Mo., v. Newton National Bank, 66 Fed. 691, 14 
C. C. A. 61, it was held not to be within the scope of the ordinary duties 
of a cashier to bind his bank by an agreement to discharge obligations, 
which he had himself contracted for the accommodation of a third 
party. The same principle was announced by the Supreme Court of 
the United States, in West St. Louis Savings Bank v. Shawnee County 
Bank, 95 U. S. 557, 24 L. Ed. 490. Even conceding that Swope may 
have thought he was discounting the note for the defendant bank, a 
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concession not warranted by the evidence, still the business of borrowing 
money on a bank’s account is so far beyond the usual scope of the cash- 
ier’s duties as to require special authority therefor, and the person or 
bank making the loan is bound to take notice of the cashier’s authority 
in that respect. Western National Bank v. Armstrong, 152 U. S. 347, 
14 Sup. Ct. 572, 38 L. Ed. 470. 

There has been no ratification by the directors, either express or im- 
plied, of Earnest’s act. Knowledge is essential to the ratification of an 
act, and, although Earnest does admit that a press copy of his letter 
to Swope was on file with the bank’s correspondence, the directors are 
not affected with constructive notice of it. Their duties did not re- 
quire them to examine the daily correspondence of the cashier to see 
what he had written. It was the cashier’s duty to bring to their at- 
tention important letters involving the bank’s liability, and not their 
duty to search the letter files to ascertain if there were such letters. 

That the check was made payable to Earnest’s order in his official 
capacity only proves that C. B. Early, the assistant cashier who drew 
and signed it, may have thought the loan was being made to the bank 
instead of to Earnest individually, and does not affect the case. His 
belief that such was the fact could not make it so. 

There is no evidence on which the jury could have been justified in 
finding in favor of plaintiff, and the judgment is affirmed. 


—__ 


NOTE NOT RENDERED VOID BY ALTERATION. 


Peoples v. Berrien County Bank, Court of Appeals of Georgia, February 16,1917. 91S. E. Rep. 436. 


Under the Civil Code of Georgia of 1910, section 4296, an al- 
teration in a promissory note must be made with intent to defraud 
before it will render the note void. 


Error from City Court of Nashville; C. A. Christian, Judge. 

Suit by the Berrien County Bank against T. M. Peeples and others. 
Judgment for plaintiff on directed verdict, and defendants bring error. 
Judgment affirmed. 

Jos. A. Alexander and W. D. Buie, both of Nashville, for plaintiffs 
in error. W.R. Smith, of Nashville, for defendant in error. 

LuKE, J. Berrien County Bank instituted suit against T. M. Peeples, 
as principal, and N. T. Peeples and I. C. Avery, as sureties, on promis- 
sory note originally executed and delivered to Farmers’ State Bank of 
Nashville, and held by the plaintiff as purchaser for value before ma- 
turity. The note was for $1,856.50, and above the figures in the left- 
hand corner of the note appeared a notation as follows: “Discount 
$192.00." The defendants admitted the execution of the note, but 
pleaded that it was infected with usury, for which a set-off was prayed 
by the maker; the sureties alleged that they had no knowledge of the 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §31. 
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usury charged, and pleaded that they were thereby discharged as 
sureties. The defendants further pleaded that the plaintiff was not the 
holder of the note for value; that the note had been changed, in that 
a “‘discount of $192 was added,” and that this was a material alteration 
and a forgery. After the introduction of evidence by both sides, the 
court directed a verdict in favor of the plaintiff, and to this the defen- 
dants except, upon the grounds that the evidence showed that the note 
had been altered, and that it was infected with usury, known to the 
plaintiff at the time of purchase. 

Under no view of the evidence did the defendants sustain their plea 
of usury. 

Did the notation, ‘Discount $192.00,’’ amount to a material alteration 
of the note? “If a written contract be altered intentionally, and in a 
material part thereof, by a person claiming a benefit under it, with 
intent to defraud the other party, such alteration voids the whole con- 
tract, at the option of the other party. If the alteration be uninten- 
tional, or by mistake, or in an immaterial manner, or not with intent 
to defraud, if the contract as originally executed can be discovered and 
is still capable of execution, it will be enforced by the court. If the 
alteration be made by a stranger, and not at the instance or by collusion 
of a party or privy, if the original words can still be restored, the con- 
tract will be enforced.’’ Civil Code of 1910, § 4296. 

Judgment affirmed. 


NOTICE OF DISHONOR NOT MAILED IN TIME. 


Harris v. Baker, Supreme Judicial Court of Massachusetts, March 1, 1917. 115 N. E. Rep. 292. 


The plaintiff, being the holder of a note, deposited it for col- 
lection. The note was protested on Friday, October 1st and notice 
was sent to the plaintiff at Boston, together with a notice for the 
defendant, by whom it was indorsed. These notices were re- 
ceived by the plaintiff on October 2nd. The notice addressed to 
the defendant at Somerville, Mass., was mailed by the plaintiff in 
Boston on Monday, October 4th, at 8:30 p.m. It was held that 
this notice was not sent within the time required by the Negotiable 
— Law and that the defendant was discharged of lia- 

ility. 


Exceptions from Superior Court, Suffolk County; Marcus Morton, 
Judge. 

Action by Samuel C. Harris against Emma E. Baker. There was a 
finding for defendant, and plaintiff excepts. Exceptions overruled. 

J. W. Keith, of Boston, for plaintiff. Benj. A. Lockhart, of Boston, 
for defendant. 

Rucc, C. J. The single question presented by this record is whether 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §327. 
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seasonable notice of nonpayment was given to the defendant to hold 
her as an indorser upon a promissory note. The facts are that the note 
was deposited by the plaintiff, who was holder for value, with the 
Liberty Trust Company for collection, and was duly protested for non- 
payment on Friday, October 1, 1915. Notice was sent to the plaintiff, 
together with another notice addressed to the defendant. These notices 
were received by the plaintiff on Saturday, October 2. The notice 
addressed to the defendant at her residence in Somerville was mailed at 
Boston, postage prepaid, on Monday, October 4, and was postmarked 
at 8:30 p.m. There was no other evidence as to the time on Monday 
when it was deposited in the mail. It was received by the defendant 
on October 5. There were twelve mails daily between Boston and 
Somerville, but only four deliveries daily in Somerville. There was no 
evidence as to the time when these mails were scheduled to leave Boston. 
The court found for the defendant, ruling that the notice did not con- 
stitute compliance with the statute, and denying requests of the plain- 
tiff to the effect that the defendant was liable. 

The governing provisions of the Negotiable Instruments Act are R. 
L. c. 73, §§ 124 and 121. 

“Sec. 124. Where a party receives notice of dishonor he has, after 
the receipt of such notice, the same time for giving notice to antecedent 
parties that the holder has after the dishonor.” 

“Sec. 121. Where the person giving and the person to receive notice 
reside in different places the notice must be given within the following 
times: 

“1. If sent by mail it must be deposited in the post office in time to 
go by mail the day following the day of dishonor, or if there is no mail 
at a convenient hour on that day, by the next mail thereafter.” 


No controversy is made except as to the seasonableness of the notice 
sent by the plaintiff to the defendant. As that notice to the defendant 
was sent by mail and on the right day, the precisé question is whether 
it was deposited in the post office “in time to go by mail”’ on that day 
within the meaning of those words in the act. 

The plaintiff might prove that he deposited the letter in the post 
office in time to go by mail either by showing the time of deposit in the 
post office and the regular and ordinary time of departure of mails or 
by showing that in fact it did go by mail. The evidence did not require 
a finding of either of these facts in favor of the plaintiff as matter of law. 
The only evidence offered as to the time when the letter was deposited 
in the post office was the hour of the post-mark. There was no evidence 
that a letter postmarked in Boston at 8:30 p.m. on Monday, October 
4, was forwarded to Somerville on that day or that after that hour a 
regular mail left for Somerville on that day. It well may be that it 
did not leave Boston until the following morning. At all events, there 
was no evidence requiring a finding that it did in truth “go by mail” 
on that day. The words “go by mail” mean, we think, an actual de- 
parture in the course of mail from the post office in which the notice 
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was deposited in case there is a mail departing from that post office 
toward the destination of the notice at ‘‘a convenient hour” on that day. 
Manifestly, with twelve mails daily from Boston to Somerville, being 
adjoining cities, some of them must have departed at a convenient hour 
during the business day of October 4. The finding was not required 
that any regular mail departed from Boston for Somerville after 8:30 
p.m. It is not as matter of law necessarily a compliance with the 
statute when under these circumstances the notice was mailed so late 
in that day as to render it extremely doubtful whether it left Boston 
until the following morning. That it remained in Boston over that 
night was an hypothesis on the evidence quite as probable as that it 
left Boston on October 4. It could not be ruled as matter of law that, 
the plaintiff sustained the burden required by the statute and resting 
on him to show that the letter containing the notice to the defendant 
was “‘deposited in the post office in time to go by mail’’ on the required 
day. 

This conclusion is in accord with First Nat. Bank v. Miller, 139 
Wis. 126, 120 N. W. 820, 131 Am. St. Rep. 1040, and with the reasoning 
of Farmers’ Nat. Bank v. Howard, 71 W. Va. 57, 76 S. E. 122. Apart 
from the Negotiable Instrument Act the same result would be necessary. 
Haskell v. Boardman 8 Allen, 38. See Mackintosh v. Gibbs, 81 N. J. 
Law, 577, 582, 80 Atl. 554, Ann. Cas. 1912D, 163. 

Exceptions overruled. 


CHECK AS PAYMENT IN FULL. 


Stoddard v. Post Express Printing Company, New York Supreme Court, Appellate Division, October 11, 
1916, 162 N. Y. Supp. 839. 


Where a defendant sent a check to the plaintiff for less than the 
amount due and the plaintiff cashed the check, without noticing 
a memorandum thereon, that it was in full payment to date, the 
plaintiff was not thereby precluded from recovering the balance due. 


Appeal from Trial Term, Monroe County. 

Action by Enoch V. Stoddard against the Post Express Printing 
Company of Rochester, New York. Judgment for plaintiff, and de- 
fendant appeals from the judgment and an order denying its motion to 
set aside the verdict and for a new trial. Affirmed. 

Argued before Kruse, P. J., and Foote, LAMBERT, MERRELL, and 
De ANGELIs, JJ. 

Frederick T. Pierson, of Rochester, for appellant. 

Rochester H. Rogers, of Rochester, for respondent. 

Per CurtaAM. Under the charge of the court, the jury could and 
apparently did find that plaintiff’s recollection of the conversation be- 
tween himself and defendant’s president, in which the contract for 


NOTE.—For other similar decisions see Banking Law Journal ‘Digest and 
Supplement, §27. 
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plaintiff’s employment to send contributions to defendant’s newspaper 
was made, was more correct and accurate than the recollection of de- 
fendant’s president, and hence that the agreement was that plaintiff 
was to receive $7.50 per column for such of his communications as were 
accepted and printed; also, that when defendant’s check for $71 was 
sent to plaintiff as payment in full for contributions to March 18, 1915, 
there had been no dispute or controversy between the parties in refer- 
ence to the rate per column which plaintiff was to receive, and at the 
time plaintiff cashed the check he was not aware that its amount was 
at the rate of $4 per column instead of $7.50; that from the time of 
plaintiff's employment until some time after plaintiff cashed the check 
there was no communication whatever between plaintiff and any one 
representing defendant on the subject of the rate per column plaintiff 
was entitled to receive for contributions; that at the time plaintiff 
cashed the check he had no knowledge or information as to how many 
of plaintiff’s contributions had been accepted by defendant and printed 
in its newspaper, and hence had no reason to suppose that the amount 
of the check was based upon a rate of $4 per column instead of $7.50 
per column; that when plaintiff accepted and cashed the check he did 
not observe or read the clause on the face of the check, “In full for con- 
tributions to March 18, 1915,’’ or the printed clause on the back of the 
check, “Indorsement by the payee is acknowledgment of full payment 
and satisfaction of the within account.” 

We think there was evidence sufficient to permit these facts to be 
found, and that they are sufficient to support the verdict in plaintiff's 
favor which is based upon the contract as claimed by plaintiff. 

We think there was no error in the ruling of the trial court to the 
effect that, if the jury found the facts as claimed by plaintiff, the ac- 
ceptance of the check by plaintiff and collecting the money thereon was 
not an accord and satisfaction. 

The judgment and order appealed from should be affirmed, -with costs. 


ACCOMMODATION INDORSEMENT ON SECURED 
NOTE. 


Miller v. Levitt, Supreme Judicial Court of Massachusetts, March 12, 1917. 115 N. E. Rep. 431. 


The payee of a note may enforce it against an accommodation 
indorser without first resorting to collateral securing the note. 


Appeal from Superior Court, Suffolk County; Jabez Fox, Judge. 

Action by Morris A. Miller against Jennie Levitt. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Samuel Sigilman and Wendell P. Murray, both of Boston, for appellant. 
Saml. Brenner, of New York City, for appellee. 

CARROLL, J. This is an action against the indorser on two promissory 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
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notes, made by Julias Waldstein and payable to the plaintiff, a holder 
for value. The defendant was an accommodation indorser and known 
to be such by the plaintiff. The defendant contends, that although the 
notes were dishonored for non-payment, and notice of dishonor given 
her, she is not liable, because the plaintiff received from Waldstein in 
September, 1915, an assignment of all his interest in a contract with the 
city of Boston for the construction of the Condor Street sewer, and that 
this security should be applied in payment of the debt, before she can 
be called upon to pay. One of the notes was given in October, 1915, 
after the execution of the assignment. The other note was dated August 
23, 1915, and matured in four months. Nothing has been received from 
the contract since the assignment, and the plaintiff has brought action 
thereon which is still pending against the city of Boston. 

Under the Negotiable Instruments Act, the defendant is liable on the 
notes notwithstanding the plaintiff, at the time of taking the instrument, 
knew her “to be only an accommodating party”. R. L. c. 73, § 46. 
When the notes were dishonored for nonpayment the holder had the 
immediate right to have recourse to the indorser (R. L. c. 73, § 101) and 
he was not required to exhaust his security before so doing. 

A creditor is not required to realize on the security left with him before 
applying to the debtor or other person who may be responsible for the 
indebtedness. Burnham v. Windram, 164 Mass. 313, 41 N. E. 305; 
Whitwell v. Brigham, 19 Pick. 117; Freehold National Banking Co. v. 
Brick, 37 N.J. Law, 307. Nothing has been received by the holder from 
the assignment and none of the securities has been surrendered, there- 
fore cases like Guild v. Butler, 127 Mass. 386, are not in point. The de- 
fendant’s contract with the plaintiff was to pay the notes when dishonored. 
There was nothing expressed or implied in the contract giving her the 
right to this additional security, at least before she paid the debt. First 
National Bank v. Wood, 71 N. Y. 405, 27 Am. Rep. 66, and there was no 
agreement by the holder to convert the collateral security into money be- 
fore suing the indorser. In fact, the plaintiff may never recover on the 
contract with the city of Boston. It would be contrary to the agreement 
of the parties to postpone the rights of the plaintiff against one second- 
arily liable, until he first resorted to the security. Franklin v. Browning, 
117 Fed. 226, 54 C. C. A. 258; Carver v. Steele, 116 Cal. 116,47 Pac. 1007, 
58 Am. St. Rep. 156; Freehold Nat. Banking Co. v. Brick, supra; Sterling 
v. Marietta Trading Co., 11 Serg. & R. (Pa.) 179. “It would be over- 
throwing long established rules seriously affecting the rights and lia- 
bilities of parties, to hold that resort must be first had to a mortgage or 
other instrument taken as collateral to secure the same.” First Nat. 
Bank v. Wood, supra. See Faneuil Hall Nat. Bank v. Meloon, 183 
Mass. 66, 66 N. E. 410, 97 Am. St. Rep. 416; Aldred’s Estate, 229 Pa. 
627, 79 Atl. 141; Allison v. Hollenbeak, 138 Iowa, 479, 114 N. W. 1059. 

Judgment affirmed. 
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DILIGENCE IN GIVING NOTICE OF DISHONOR. 


Seely v. Stolz’s, Inc., California District Court of Appeal, February 26, 1917. 163 Pac. Rep. 681. 


Where the holder of a note inquired of one indorser as to the 
address of another indorser, went to the address given but was not 
able to find the party he was seeking and then mailed a notice of 
dishonor to the address he had received, it was held that sufficient 
diligence had been exercised to excuse the giving of notice. 


Appeal from Superior Court, City and County of San Francisco; Geo. 
H. Cabaniss, Judge. 

Action by F. E. Seely against Stolz’s, Inc., C. A. Meyer, and another. 
From a judgment for plaintiff and order denying new trial, defendant 
Meyer appeals. Affirmed. 

Marshall B. Woodworth, Edward Lande, and Emilio Lastreto, all of 
San Francisco, for appellant. S.C. Wright, of San Francisco (Nathan 
Newmark, of San Francisco, of counsel), for respondent. 

Par Curiam. Mrs. C. A. Meyer, one of the defendants in this action, 
was an accommodation indorser of a negotiable promissory note exe- 
cuted to the plaintiff by the defendant Stoltz’s, Inc. Defendant Meyer 
alone appeals from the judgment entered in favor of the plaintiff, and 
from an order denying a new trial. 

The plaintiff’s original complaint, in so far as it purported to state 
a cause of action against the defendant Meyer as an indorser, proceeded 
upon the theory that she had been given the notice of dishonor required 
by section 3116 of the Civil Code, and that such notice had been given 
in the manner and within the time required by sections 3147 and 3148 
of the same Code. During the progress of the trial, however, it devel- 
oped that the plaintiff had not strictly complied with the statutory 
requirements concerning the giving of notice of dishonor, and thereupon, 
in response to defendant’s motion for nonsuit, the plaintiff sought and 
was granted permission to amend his complaint to conform to the proof 
by alleging that his failure to give the required notice was attributable 
to the fact that after due and diligent search he was unable to ascertain 
the residence, place of business, or whereabouts of the defendant Meyer. 
With the complaint thus amended the trial of the action proceeded, and 
when the plaintiff again rested, the motion for nonsuit upon behalf of 
the defendant Meyer was renewed upon the ground that the plaintiff’s 
evidence failed to show that he had exercised reasonable diligence to 
ascertain the place of residence and whereabouts of said defendant, and 
that therefore his failure to give the notice of dishonor was not excused 
by the provisions of section 3155 of the CivilyCode. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §330. 
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Upon this phase of the case the evidence was to the effect that on the 
afternoon of the day when the note in suit fell due the agent of the plain- 
tiff called at the office of the defendant corporation, the maker of the 
note, for the purpose of demanding payment, and was informed by a 
stenographer in charge of the office that both the president and secretary 
of the corporation were not in. Later on the same day the plaintiff’s 
agent again called, and meeting either the president or secretary, de- 
manded payment of the note. Payment was refused. At about 5 
o’clock on the same day plaintiff’s agent called upon the defendant 
Aronsohn, who was also an indorser on the note, and presented him with 
a written notice of dishonor and a demand for payment. Plaintiff’s 
agent at the same time asked Aronsohn for the address of the defendant 
Meyer. Aronsohn thereupon gave to him a written memorandum, 
showing the resident address of Mrs. Meyer to be 1654 Divisadero Street 
in the city and county of San Francisco. Plaintiff’s agent then pro- 
ceeded to the office of the defendant corporation, where he met Stoltz, 
Sr., and Jr., respectively the president and secretary of the corporation, 
and, after some conversation concerning the note and its nonpayment, 
rewrote on an envelope in the presence of the Stoltzes the address of 
defendant Meyer as previously given him by Aronsohn. On the follow- 
ing day close to the noon hour, plaintiff’s agent went to the address 
given him by Aronsohn, but was unable to find the defendant Meyer 
there or ascertain her whereabouts. Plaintiff’s agent then proceeded to 
his office, arriving there about 1 o’clock, and there prepared a notice of 
nonpayment and dishonor, which was mailed to Mrs. Meyer later in 
the afternoon. 

This evidence, we think, justified the denial of the motion for nonsuit, 
and sufficiently supports the finding of the trial court to the effect that 
the plaintiff by his agent had made due and diligent search to locate the 
residence and place of business of the defendant Meyer for the purpose 
of serving her with notice of presentment, dishonor, and nonpayment 
of the note in suit. 

The judgment and order appealed from are affirmed. 


NEGOTIABILITY. 


Waterbury-Wallace Company v. Ivey, New York Supreme Court, Appellate Term, March 1, 1917. 


A note is not rendered non-negotiable by the fact that it is payable 
“as per contract of November 12, 1915.” 


Appeal from City Court of New York, Special Term. 

Action by the Waterbury-Wallace Company, Incorporated, against 
James R. G. Ivey. From an interlocutory judgment sustaining de- 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §299. 
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fendant’s demurrer to the complaint, plaintiff appeals. Reversed, and 
demurrer overruled, with leave to defendant to withdraw demurrer and 
answer. 

Argued February term, 1917, before Guy, Pui_pin, and Muttan, JJ. 

Hugh M. Hewson, of New York City, for appellant. 

Dowsey & Parsons, of New York City (Erastus J. Parsons, of Great 
Neck, of counsel), for respondent. 

Mu tan, J. The complaint is upon a promissory note reading as 
follows: 

“$1,600.00. November 13, 1915. 

“Ninety-two (92) days after date I promise to pay to the order of 
Wallace Novelty Co., Inc., sixteen hundred dollars, at 66 Broadway, 
ay City. Value received, with interest as per contract of Nov. 12, 

J. R. Graves Ivey.” 

The payee is the plaintiff, its corporate name having been changed 
after the note was made. Also set out is the contract to which the refer- 
ence upon the note is made. The defendant’s demurrer for insufficiency 
is predicated upon the theory that the reference to the contract must be 
construed as a promise to pay in accordance with the terms of that 
contract, and that the latter is accordingly made part of the note by 
virtue of the reference to it, and, being such, shows that the note was to 
be paid out of a particular fund, and that only. 

From the view we take of the case, it will not be necessary to examine 
the contract for the purpose of determining whether or not it restricts 
payment of the note to a stated fund, as, if the mention of the contract 
be held not to constitute more than a reference to the transaction out of 
which the note grew, the quality of negotiability is present, and the 
complaint must be held sufficient. Although the action is by the payee 
and against the maker, the note not having passed out of the payee’s 
hands, the question of negotiability is important, for the reason that the 
only allegation in the complaint as to consideration, namely, that the 
note was for value received, would not support an action upon nonne- 
gotiable instrument. Neukirch v. McHugh, 165 App. Div. 406, 150 
N. Y. Supp. 1032, and cases there cited. 

In determining whether the reference to the contract destroyed the 
negotiability of the note, we are compelled to confine our examination 
to the note itself. Schmittler v. Simon, 101 N. Y. 554, 559, 5 N. E. 
452, 54 Am. Rep. 737; National Bank of Newbury v. Wentworth, 218 
Mass. 30, 105 N. E. 626. It was said in the Schmittler Case, 101 N. Y. 
560, 5 N. E. 455, 54 Am. Rep. 737, that: 

“The mere mention of a fund in a draft does not necessarily deprive it 
of the character of commercial paper; but it must further appear, in 
order to have that effect, that it contains either an express or implied 
direction to pay it therefrom, and not otherwise. The question, there- 
fore, to be determined here, is whether the fund in question is referred 
to as the measure of liability or the means of reimbursement.” 
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The rule would seem, therefore, to go much farther in supporting 
negotiability than it is necessary to go in the present case, as there is no 
reference to a fund or other means of payment. 

The tendency of the courts is to construe commercial instruments: 
having on them a memorandum or reference to dealings between the 
parties as negotiable, if they in other respects have all the characteristics 
of negotiability. Schmittler v. Simon, supra, 101 N. Y. at page 561, 5 
N. E. 452, 54 Am. Rep. 737; Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 
1108. There are many cases in the books where it has been held that 
additional writings upon a note or bill have destroyed negotiability, but 
it will be found upon examination that the ruling invariably rested upon 
a determination that the language there present showed that the maker 
or drawer clearly intended to charge a specified fund, and not to go beyond 
that. The closest cases we have found are National Bank of Newbury 
v. Wentworth, supra, and Taylor v. Curry, 109 Mass. 36, 12 Am. Rep. 
661. Inthe Bank Case the words “as per terms of contract”’ followed the 
words “value received” at the end of the note. In the Taylor Case the 
note was given by an assured in payment of a premium, and bore upon 
it the words “on policy No. 33,386.’ In both cases it was held that the 
words claimed to have the effect of destroying negotiability were mere 
references to the transactions out of which the notes grew, and that the 
instruments were negotiable. In the Taylor Case the court said (109 
Mass. at page 37, 12 Am. Rep. 661):_ 

“The words quoted in these notes do not express any contingency as 
to the payment of the notes, or refer to any fund out of which they are 
to be paid, but appear to refer to the consideration for which they were 
given. Such a reference may be for mere convenience, or for any other 
reason; but it cannot be interpreted as a modification of the promise. 
Even if the policy contains a provision for a set-off in case of loss, this 
does not make the payment of the note contingent upon the happening 
of no loss; for the language referred to does not express any such con- 
tingency.” 

In National Bank v. Wentworth, the court said (218 Mass. at page 32, 
105 N. E. at page 627): 

“But, while the defendant [maker] doubtless intended to guard against 
the payment of money for which in the future he did not receive an 
equivalent, and the payee has gone into bankruptcy, the language used 
does not affect the payment of the amounts shown by the notes.” 

In both of these Massachusetts cases the court points out that the 
ruling would have been different, had the questioned language been such 
as “subject to” the contract, or the policy, as the case might be, citing 
cases where reference in such form was held to create restriction of 
payment. The respondent relies upon Ehrichs v. De Mill, 75 N. Y. 370 


where the note read: 

“Please pay to F. Ehrichs $400, and charge the same to my account of 
grading and paving Lexington avenue, between Patchen and Broadway, 
as per contract.” 

It will be seen that the instrument there construed clearly restricted 
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payment to the fund created by the contract mentioned. We think 
the note in queston in the present case was negotiable, and that the 
complaint is good. 

Interlocutory judgment reversed, with costs, and demurrer overruled, 
with costs, with leave to the defendant to withdraw demurrer and answer 
within six days after service of a copy of the order entered hereon in the 
City Court, and notice of entry thereof, and payment of costs in this 
court and in the court below. All concur. 


PAYMENT OF CHECKS ON FORGED 
INDORSEMENTS. 


Prudential Insurance Company v. National Bank of Commerce, New York Supreme Court, Appellate 
Division, April 5, 1917. 164 N. Y. Supp. 269. 


A bank, which pays a check upon a forgery of the payee’s indorse- 
ment, cannot charge the same against the account of the drawer 
in the absence of special circumstances. 


Appeal from Trial Term, New York County. 

Action by the Prudential Insurance Company of America against the 
National Bank of Commerce in New York. From a judgment for de- 
fendant, and from an order denying a motion for a new trial, plaintiff 
appeals. Reversed, and new trial granted. 

Argued before CLarKE, P. J., and LauGuiin, Dow Linc, Situ, and 
Davis, JJ. 

R. Dulany Whiting, of New York City, for appellant. 

Frank Parker Ufford, of New York City, for respondent. 

Davis, J. The action was brought to recover the amount of two 
checks drawn by the plaintiff upon its account with the defendant—one 
dated March 16, 1912, in favor of Rena C. Phipps, for the sum of $1,- 
983.26, and the other dated March 25, 1912, in favor of Ella M. Wade, 
for the sum of $1,633.70. Both checks were sent by the plaintiff to 
Arthur C. Eaton, its manager and agent in Portland, Me., for transmis- 
sion to the payees, payment of claims against the plaintiff. Eaton 
forged the names of the payees and deposited the checks in his account 
in the Fidelity Trust Company of Portland, Me., through which they 
were collected in due course from the defendant, which charged the 
amount thereof to the plaintiff’s account. The material allegations of 
the complaint, including those of the forgeries of the names of the 
payees, were admitted; the formal denials contained in the answer be- 
ing withdrawn at the trial, and the defendant taking the affirmative. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §190. 
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Briefly stated, the defense is that the plaintiff by the exercise of or- 
dinary care and diligence could have ascertained that the indorsements 
on the Wade and Phipps checks were forgeries, and could have notified 
the defendant bank in time to enable it to stop payment on the checks 
It is claimed that at the time of the forgeries in question the plaintiff 
knew, or ought to have known, that Eaton had committed other for- 
geries while in its employ between April, 1908, and March 18, 1912, 
and it specified a forgery of an annuity policy in September, 1911, and 
a forgery on February 27, 1912, of the payees’ names on a check for 
$425 to the order of John Henry Cuzner and Eva May Cuzner. Be- 
cause of this knowledge actual or imputed, defendant contends, that the 
plaintiff knew that its manager, Eaton, was not a proper person to in- 
trust with the Wade and Phipps checks. It is quite true that Eaton did 
commit the numerous forgeries charged against him; that he did em- 
bezzle the premium funds, and also forged an annuity policy. But 
there is no evidence that the plaintiff knew of these delinquencies prior 
to March 28, 1912, the date on which the latter of the two checks re- 
ferred to in the complaint was paid by the defendant. The defendant 
relied mainly upon its ability to show that the plaintiff ought to have 
known of these crimes of its manager, Eaton, and could have known 
of them, had it exercised ordinary care in checking up its vouchers. 

All of the forged checks were issued by the plaintiff in the usual 
course of its business for death claims, except the Cuzner check which 
was issued for the cash surrender value of a policy. The forgery in 
each instance was of the payee’s name. There was no forgery as to the 
amount, nor as to the name of the drawer. These facts are important, 
as bearing on the question of what care the plaintiff was bound to 
exercise, as between itself and the bank, to discover the forgery. The 
plaintiff had an elaborate system for checking up its vouchers as they 
came from the bank. It had a list of all the checks drawn by it. This 
was compared with the bank book and check book and the returned 
vouchers. The face of the vouchers was examined, and the indorse- 
ments were examined to see if they corresponded with the name of the 
payee. There was no effort made to ascertain if the signature of the 
payee was genuine. The defendant claims that it was plaintiff’s duty 
to make such examination by comparing the indorsement with the 
genuine signature of the payee then on file in its office and attached to 
the proofs of death. There is no authority for this contention. It 
would put a burden upon the depositor altogether too heavy to be car- 
ried by any large business concern issuing, as it often does, hundreds 
of checks each day. 

The court refused the plaintiff’s request to charge that there was no 
duty on the part of the plaintiff to look for forged indorsements of the 
payees of the checks. This was error. It was held in Metallurgical 
Securities Co. v. M. & N. National Bank, 171 App. Div. 321, 157 N. Y. 
Supp. 321, relying upon Critten v. Chemical National Bank, 171 N. Y. 
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219, 63 N. E. 969, 57 L. R. A. 529, that there is no duty imposed on the 
depositor to look for forged indorsements. 

The court also refused to charge that: 

“The plaintiff, the Prudential Insurance Company of America, had 
the right to assume, upon the return of the two checks, the subject of 
this action, that the defendant, the National Bank of Commerce in New 
York, had ascertained that the indorsements upon the said checks were 
genuine, and that the plaintiff is not presumed to know the signatures 
of the payees.”’ 

In refusing the request the court said: 

“Why, of course, the bank is not chargeable with knowledge of the 
correct signature of the payee; but the bank is chargeable with reasonable 
diligence to see that the signature is not a forgery. Otherwise, I refuse 
to charge.”’ 

The plaintiff was entitled to have the jury instructed as requested, 
and it was error to limit the duty of the defendant to the exercise of 
reasonable diligence. Shipman et al. v. Bank of N. Y., 126 N. Y. 320, 
27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821. 

As the errors pointed out require the reversal of this judgment, it is 
unnecessary to refer to others apparent upon the record. 

The judgment and order are reversed, and a new trial granted, with 
costs to appellant to abide the event. Order filed. All concur. 


RECOVERY OF MONEY LOST AT GAMING. 


Kemp v. Hammond Hotels, Supreme Judicial Court of Massachusetts, March 27, 1917. 115 N. E. 
Rep. 5732. 


One who makes a bet on a horse race by delivering his note or 
check to persons conducting a pool room in a hotel and afterwards 
pays the amount of his loss in cash, may recover the amount from 
the owner of the hotel, where the gambling was conducted with the 
knowledge of the latter. 


Exceptions from Superior Court, Suffolk County; George A. Sanderson, 
Judge. 

Action by Robert H. Kemp against the Hammond Hotels. Judgment 
for plaintiff, and defendant brings exceptions. Exceptions overruled. 

John Boyle O’Brien, of Boston, for plaintiff. Peabody, Arnold, 
Batchelder & Luther, and Samuel Borofsky, all of Boston, for defendant. 

Bratey, J. The first question is whether the plaintiff lost any 
money at gaming through the use of any of the devices enumerated in 
R. L. c. 99 § 1. The jury on his direct examination would have been 
warranted in finding that accompanied by an acquaintance and subse- 
quent participant he went to the defendant’s hotel, where they passed- 
to the ninth floor and entered certain rooms, which were connected by 
a door opening between them. In the first room were a bed and two 
or three chairs. But on passing through the communicating door, the 
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second room, while bare of all bedroom furniture, was provided with 
tables, a board on the wall “about six feet square all tabulated as you see 
in a lunch place with card boards with * * * thirty or forty different 
names which I understood to be horses. On the table as I went in on 
the left was a telephone and wires running from it, and one gentleman 
sat behind the table answering the telephone.”’ which rang continuously 
or he appeared to the witness to be thus engaged, and “in addition to 
the telephone on the table’ “there was a little telephone on the wall 
with a press button.’’ At another table close to the telephone table 
“was a large black box, a tin box and on the top * * * it was all 
covered with money.”” The remaining table in a corner of the room held 
a ticker in full operation, to which wires and tapes were attached. The 
plaintiff had been in the presence of this array “ten or fifteen minutes” 
when, after refreshments had been served by a bell boy, who “carried 
the tray right to the stand where the telephone was,” the plaintiff gave 
to one of the operators $360 in cash “to play on the race” upon informa- 
tion of another operator who had “called and told him the horse to go 
in and bet iton.”” This amount having been handed over, the plaintiff 
was informed that the “race won’t start for quite a few minutes,”’ and 
upon being asked how much money he could raise and urgently solicited 
to increase his wager, “I gave him a check for $5,000 on the Brockton 
Savings Bank to put on the horse.”” “The name of the horse was Alfalfa.” 
“I was not familiar with a horse by the name of Alfalfa, and I don’t 
know whether that horse was dead or alive at the time I played on him.”’ 
“The money was placed,”’ the check passed over and a yellow card was 
given to the first operator “on which to go in and play on the horse.” 
“The ticker was going, * * * the race was called, and the man who 
went by the name of Miller said ‘the horses are ready.’”’ ‘And on his 
redirect examination, that he purchased a ticket on a horse and wagered 
and lost $5,360, of which $360 was in money and $5,000 in the form of a 
note or a check drawn “in my own hand”’ on a savings bank. 

What further announcements, if any, were made the record does not 
disclose. Nor is it material. It may be that the whole scene was ar- 
ranged and staged as a device for the sole purpose of swindling the 
plaintiff, and that no actual race was ever intended or run. But this 
question was an issue of fact for the jury. If a prosecution against the 
operators had been set on foot under R. L. c. 214, § 17, the equipment 
of the room as described would have been under section 21, “prima facie 
evidence”’ that the room was “kept or occupied for gaming,’’ as well as 
the “existence of the race, game, contest or other act or event so pur- 
porting or appearing to be referred to.’’ While this rule does not obtain 
in a civil action, the jury plainly would be justified if they believed the 
plaintiff, in finding on his evidence and the legitimate inferences there- 
from that he laid a bet on a horse race, lost his bet, and those with whom 
he bet were the winners. The transaction in all its material aspects is 
within the wording of the statute, “* * * whoever pays or delivers 
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money or other thing of value to another person for or in consideration 
* * * of a chance of drawing or obtaining any money, prize or other 
thing of value in a lottery or policy game, pool or combination, or other 
bet,” giving to the loser the right within three months to sue the winner 
for the loss. Grace v. McElroy, 1 Allen, 563, 565, 566. We are unable 
to distinguish a bet on a horse race from a bet on a dog fight, or a bet 
upon a foot race, which were held to be gaming in Grace v. McElroy, 1 
Allen, 563, and Jones v. Cavanaugh, 149 Mass. 124, 21 N. E. 306, de- 
cided under Rev. St. c. 50, § 12, and Pub. Sts. c. 99, § 1, now by subse- 
quent revisions and codifications R. L. c. 99, §1. See Com. v. Rosenthal, 
195 Mass. 116, 80 N. E. 814, Com. v. Sullivan, 218 Mass. 221, 105 N. 
E. 895, Ann. Cas. 1916B, 98. 

The second question is what is the amount of the plaintiff’s loss for 
which he can recover under Section 1, there being of course no cause of 
action at common law. The plaintiff as previously stated gave differ- 
ent versions of the items comprising the total bet. The first amount of 
$360 was in cash, but while saying in his direct evidence that he made 
a check for $5,000, he subsequently said when recalled, and the jury 
could find, that he drew the paper himself “not on check paper,”’ and 
that he did not know “whether it was a check or a note.’”’ Tierney v. 
Boston Elev. Ry., 216 Mass. 283, 103 N. E. 783. The jury could say 
the note or check was given and accepted in furtherance of and in pro- 
moting gambling, and being in either form commercial paper founded on 
an illegal consideration, the note or check as between the parties was 
not merely voidable, but void, and uncollectible by the payee. R. L. 
c. 73, § 202; chapter 99, § 3; Murphy v. Rogers, 151 Mass. 118, 24 
N. E. 35; Bride v. Clark, 161 Mass. 130, 36 N. E. 745; Kennedy v. 
Welch, 196 Mass. 592, 596, 83 N. E. 11. It is of no consequence that 
the amount represented by the note or check was paid at the hotel to 
the winners after the betting took place and the race closed, when the 
paper was returned to the plaintiff. The money handed over was in 
settlement of the bet, for there was no legal obligation to be discharged. 
Mason v. Waite, 17 Mass. 560, 563; Scollans v. Flynn, 120 Mass. 271, 
274. It moreover was money lost at gaming which the plaintiff could 
have recovered from the winners. R. L. c. 99, § 1. 

But if as against them the plaintiff could have recovered the entire 
amount, the action is brought under R. L. c. 99, § 2, which provides 
that: 

“The owner, tenant or occupant of a house or building in which 
money or goods are lost, paid or delivered in any form of gaming re- 
ferred to in the preceding section * * * with the knowledge, or 
consent of said owner, occupant or tenant, shall be liable * * * in 
the same manner and to the same extent as the winner or receiver 
thereof is liable by the provisions of the preceding séction.”’ 

And the third question is whether there is any evidence that the 
defendant within the meaning of the statute had knowledge of the use 
which was being made of this portion of its premises. The jury on all 





358 THE BANKING LAW JOURNAL 


the evidence could find, not only that the room had been equipped and 
connected with the general telephone service as previously described, 
and the occupants served with liquors, but after they had departed there 
were holes in the wall of the room half an inch in diameter apparently 
made by screws or nails and that the rooms which had been continuously 
occupied by the same guests for quite a period were in charge of the 
defendant’s chambermaid. It also is evident, or at least the jury could 
have so found, that from the very nature and character of the proceed- 
ings, even if conducted behind closed doors, there must have been pro- 
nounced intimations to all in the vicinity from the announcements of 
the races and the continual ringing of the telephone that the room or 
rooms were not being used solely as apartments or lodging. 

The word “knowledge”’ as used in the statute should not be confined 
to actual personal observation of what is going on under the owner’s 
roof. If thus limited gambling in all its forms which the statute is 
designed to suppress, while in some danger of discovery, generally would 
be impossible to detection where the occupancy of the wrongdoers acting 
with great secrecy was of short duration. It is synonymous with notice 
of such circumstances as ordinarily upon investigation would lead the 
owner in the exercise of reasonable diligence to a knowledge of the prin- 
cipal fact. It has been so defined in prosecutions under R. L. c. 208, 
§ 53, for receiving stolen goods knowing them to have been stolen. Com. 
v. Finn, 108 Mass. 466; Com. v. Leonard, 140 Mass. 473, 478, 479, 4 
N. E. 96, 54 Am. Rep. 485. 

It was for the jury to whom the question was rightly submitted to 
determine whether the defendant’s general manager by reason of his 
relation to the business, and control over it which gave him the oppor- 
tunity to obtain full information, was chargeable with notice of the un- 
lawful use which was being made of the room or rooms in question. 
Hatch v. Carpenter, 9 Gray, 271, 274; Story v. Buffum, 8 Allen, 35. It 
follows from what has been said that the first four requests were denied 
rightly, and the eleventh and twelfth were properly modified, while the 
instructions as to the defendant’s knowledge are unexceptionable. 

Exceptions overruled. 


BOOK VALUE OF BANK STOCK. 


Ethard v. Rott, Supreme Court of North Dakota, March 17,1917. 162 N. W. Rep. 302. 


The “book value” of the capital stock of a banking corporation 
is reached by extending all the assets as they appear on the cor- 
porate books, and deducting all the liabilities and other matters 
required to be deducted, and taking the balance as a measure of 
value. The books are all of the books of the bank and are not 
merely the ledger, and when part of the assets are promissory notes 
bearing interest, the accrued interest on such notes will be com- 
puted, even though such notes are not yet due. 


Appeal from District Court, Logan County; W. L. Nuessle, Judge. 
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Action by George Elhard against Fred Rott for the specific perfor- 
mance of a contract for the sale of corporate stock. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

C.S. Buck, of Jamestown, for appellant. W.S. Lauder, of Wahpeton, 
for respondent. 

Bruce, C. J. This is an action for the specific performance of a con- 
tract to sell bank stock. The defendant had agreed to sell the plaintiff 
the stock in question at its “book value” at the time of the purchase, 
and the only question which we need to consider is the meaning of the 
term “book value.’”’ In arriving at the book value of the stock, was it 
necessary to compute the accrued interest on the notes which were held 
by the bank, even though such notes were not due? And did the books 
include all of the books of the bank, or merely the ledger? In other 
words, should a note for $500 which drew 10 per cent. interest and was 
due six months from date be figured merely at its face value if only 
three months had run since the note was executed, or, in estimating its 
value, should the accrued interest for the three months be taken into 
consideration? The learned trial court held that in view of all the cir- 
cumstances, the parties intended that in arriving at the book value of 
the stock such interest should be taken into consideration. We are 
satisfied that he was justified in this conclusion. We believe, indeed, 
that the term “book value’”’ has an established meaning in so far as the 
capital stock of a banking corporation is concerned. It means value 
as predicated on the face value of the assets of the corporation after 
deducting its liabilities. Steeg v. Leopold Bldg. & Imp. Co., 126 La. 
101, 52 South. 232-235; Cabble v. Cabble, 111 App. Div. 426, 97 N. Y. 
Supp. 773-775; 1 Words and Phrases (Second Series) 479. The assets, 
of course, must appear upon the books of the company, and must be 
able to be estimated therefrom, but it does not follow that the compu- 
tation must have been made on such books and appear on the ledger. 
The book value of stock is determined by the face value of the assets as 
they appear upon the books. The bills receivable of every bank contain 
not merely the record of the notes and of the face value of the principal 
thereof, but of the interest which they draw and the dates of their 
making and. maturity. If these notes were sold or discounted, it is 
very clear that the interest already earned would be taken into consider- 
ation. A note, for instance, of $500, which draws interest at the rate 
of 10 per cent., and which has run for three months, is surely worth 
more than its face value of $500, even though it has some three months 
yet to run before it reaches maturity and the interest can be collected. 
This conclusion disposes of the case, and the other questions raised need 
not be considered. 

The judgment of the district court is affirmed. 
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NOTICE TO STOP PAYMENT. 


Friesner v. Atlantic National Bank, New York Supreme Court, Appellate Term, April 4, 1917. 164 
N. Y. Supp. 136. 


In an action by a depositor against a bank for payment of a 
check, after alleged notice not to pay the same, which notice was 
denied by bank, evidence that on presentation of check for certi- 
fication an employe of bank had refused to do so, because payment 
has been stopped, was admissible. 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by A. Herman Friesner against the Atlantic National Bank 
of the City of New York. From a judgment dismissing the complaint 
at close of plaintiff's case after trial by the court, he appeals. Reversed, 
and new trial granted, with costs. 

Argued March term, 1917, before B1jur, HENDRICK, and WEEKs, JJ. 

Garten & Shenfeld, of New York City (Stanley Garten, of New York 
City, of counsel), for appellant. 

Hastings & Gleason, of New York City (Edward L. Dennis, of New 
York City, of counsel), for respondent. 

Biyur, J. Plaintiff, a depositor in defendant’s bank, on June 15, 1916, 
drew a check for $50 to the order of M. Weinstein, the check being 
No. B. 115. On the same day he delivered to defendant a letter reading, 
“Kindly stop payment on check No. B 114.” stating the correct date, 
payee, and amount, and on the same day the receipt of this letter was 
acknowledged in writing by the defendant through its cashier. A month 
later the check was paid by the bank. 

Plaintiff offered evidence to the effect that, on the very day the check 
was given, the witness, on behalf of the payee, presented it to the bank 
for certification, but was informed by the gentleman in the cashier’s 
window that payment thereon had been stopped. This evidence was, 
however, on objection of defendant’s counsel, excluded as immaterial; 
the court saying finally that “there is no such check as B 114 dated 
June 15, 1916,’’ etc. The evidence offered (and it was so explained by 
plaintiff's counsel) was intended to show that, notwithstanding the 
clerical error made by the plaintiff in the notice to the bank describing 
the check as No. 114, when it was No. 115, the bank was aware of the 
error, and knew that the notice was intended to refer to check No. 115. 

While it is not pretended that the evidence would be conclusive, it 
was certainly some proof that the misdescription had become imma- 
terial, because the bank had become aware of the true intent of the 
plaintiff. Its exclusion was therefore error, for which the judgment 
must be reversed, and a new trial granted, with $30 costs to appellant 
to abide the event. All concur. 
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WHEN CHECK SHOULD BE SENT TO EXPRESS 
COMPANY FOR COLLECTION. 


Wingfield v. Security National Bank of Sioux Falls, Supreme Court of South Dakota, April 2, 1917. 
162 N. W. Rep. 309. 


Where a collecting bank forwards checks directly to the drawee 
bank and the drawee bank remits by draft and fails before the draft 
is collected, the collecting bank is liable to the owner of the draft. 
This is so even though there was no other bank in the place where 
the drawee was located. It was held here that the collecting bank 
should have forwarded the check through an express company 
which had an office at the point of collection. 

Appeal from Circuit Court, Minnehaha County; Joseph W. Jones, 
Judge. 

Action by J. L. Wingfield, as Public Examiner and Ex Officio Super- 
intendent of Banks and Trust Companies, against the Security National 
Bank of Sioux Falls, S. D. From an order sustaining demurrer to the 
complaint, the complaint appeals. Reversed. 

Edward E. Wagner, of Sioux Falls, for appellant. Aikens & Judge, 
of Sioux Falls, for respondent. 

Wuitinc, J. Appeal from an order sustaining a demurrer to a com- 
plaint. The following is a statement of the facts admitted by the de- 
murrer. Bank A, holding two checks against bank B (one a cashier’s 
check executed by bank B), sends them to bank C for collection and 
credit. In the town where bank B was located, there was no other bank, 
but there was an office of an express company, which company was 
engaged in the business of collecting and transmitting money. Instead 
of sending the checks to the express company for purpose of collection, 
bank C sent them direct to bank B, which bank remitted its draft on 
bank D in payment of such checks. This draft was dishonored. If 
bank C had sent the checks to the express company, the same could and 
would have been presented for payment on November 10th. Up to 
November 13th bank B paid all checks and demands drawn and made 
upon it, and it would have paid these checks in cash if they had been 
presented and payment in money demanded on or before November 
13th. Bank B was insolvent on November 10th, at the time said checks 
could, in regular course of business, have been presented by the express 
company, and it has remained insolvent and unable to pay its obliga- 
tions in full. On November 13th it passed into the charge of the public 
examiner. Bank A passed into the charge of the public examiner 
prior to the bringing of this action. 

Appellant claims that bank C is liable for the amount of said checks, 
owing to its negligence in sending said checks to the payee bank and 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §120. 
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accepting from it a draft instead of sending the checks to the express 
company and thus procuring cash. Respondent claims: First, that it 
was not negligent in sending the checks direct to payee bank; second, 
that, inasmuch as the payee bank was in fact insolvent when such checks 
would have been presented if presented by the express company, the 
payee could not rightfully have paid such checks in full, and therefore 
appellant has suffered no damage. 

That it was negligence for bank C, under the admitted facts, to send 
the checks to the payor bank is clearly the law. This rule applies with 
additional force in the case of the cashier’s check. First Nat. Bank v. 
Bank of Whittier, supra, and notes 5 Ann. Cas. 658; Anderson v. Rodge's, 
53 Kan. 542, 36 Pac. 1067, 27 L. R. A. 248. 

It appears that the decision of the trial court sustaining the demurrer 
to the complaint was based upon the holding of this court in Lamro 
Bank v. Bank of Winner, 34 S. D. 417, 148 N. W. 851. In that case 
this court held that, when a check upon an insolvent bank is presented 
for payment, the holder of such check is “entitled to only its pro rata 
share with the other creditors in the assets of the * * * bank.” 
We also held that it would be presumed that an insolvent bank would 
refuse payment if a check was presented. A legal presumption has no 
standing as against an admitted fact. Here it is admitted that the payor 
bank, though insolvent, would have paid the checks in cash if such checks 
had been presented and cash demanded. There is nothing to show that 
either bank A or C knew of the insolvency of bank B prior to November 
13th. If neither of the other banks knew of such insolvency on No- 
vember 10th and bank B had paid the checks, other creditors of bank 
B could not have held bank A liable to restore the proceeds of same to 
the insolvent bank. Michie, Banks and Banking, 507; 3 R. C. L. 646; 
Livingstain v. Columbian Bkg. & T. Co., 81 S. C. 244, 62 S. E. 249, 22 
L. R. A. (N. S.) 445; Stone v. Jenison, 111 Mich. 592, 70 N. W. 149, 36 
L. R. A. 675; McGregor v. Battle, 128 Ga. 577, 58 S. E. 28, 13 L. R. A. 
(N.S.) 185. 

It follows that bank C is liable under the facts conceded. It is in- 
cumbent on it to prove facts establishing due diligence on its part or 
else to establish that the loss would have been the same if it had used 
due diligence. 3 R. C. L. 628; Michie, Banks and Banking, 1407; cases 
cited in note 8 Ann. Cas. 373; cases cited in note Ann. Cas. 1912B, 123. 

The order appealed from is reversed. 





A FEDERAL LICENSE AND COMMERCIAL TAX 


From Drug & Chemical Markets 
Issue of May 2, 1917 


There are many different ways which a business firm or corporation 
can legally employ to avoid paying its full Income Tax. This also ap- 
plies to any additional tax on extra profits of corporations, or any super- 
tax, and all such forms of taxation have a tendency to encourage trickery 
in business and make us a nation of “‘side-steppers.”’ 

Special taxes on teas, coffees, sugar, etc., primarily fall on the masses 
and the high cost of living makes such taxes most undesirable at this 
time. Stamp taxes on proprietary articles, receipts, stock certificates, 
etc., etc., are one big infernal nuisance to American business men and 
the amount of tax produced is small in proportion to the time in- 
volved and the trouble they cause. It is a petty form of business which 
has never been popular in this country and should not be encouraged. 
Employers have something else for their employees to do besides keep- 
ing them busy licking revenue stamps. Any business man would prefer 


to give the Government a check once a. year and not be bothered with 
the details which stamps require. 

If our law makers really want to know how to tax business in a prac- 
tical way so as to raise all the revenue required, here is a plan which is 
earnestly commended to their serious consideration: 


A—FEDERAL LICENSE—Each individual, firm or corporation in 
business for profit shall pay an annual license of $3 a year, payable 
annually in advance for each calendar year. Each professional 
man who practices his profession for his own profit, shall pay a 
license of $3 a year, but exempt all professional men who are in 
the employ of others. 

The privilege of doing business in this country is surely worth some- 
thing to every one in business; it is also worth something to the profes- 
sional man to be able to practice his profession in the United States, 
and one cent a day is a moderate amount to pay for such privileges. 

For carrying out the provisions of this proposed ‘‘Federal License”’ 
use the machinery of the Post Office Department; require each Post- 
master to notify all persons, firms and corporations in his district who 
must be licensed; also see that they have licenses by requiring them to 
make their applications through his office. Make this license cover the 
calendar year, and whenever any one goes into business during the year, 
or into the practice of his profession, compel him to apply to his Post- 
master for a license; the latter gives him a receipt for his money and 
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turns it over to the Internal Revenue Collector, who sends the applicant 
his license. In other words, make it easy and convenient for one to 
get his license. Post offices are everywhere, while Internal Revenue 
offices are few and far between. 


B—TAX ON SALES—In addition to the above proposed license, all 
individuals, firms and corporations doing an annual business of 
$5,000 or more shall pay a Federal tax on their gross sales, or gross 
earnings, the percentage of such tax to be determined each year. 


Under the provisions of the above “Federal License” plan each in- 
dividual, firm or corporation in business will be registered in Washington, 
and soon after the first of each year each licensed business should be 
required to report the total amount of its sales or earnings for the pre- 
ceding year. After deducting all those whose total annual business is 
less than $5,000 a year require all others to pay a tax which would vary 
each year according to the gross amount of such sales and earnings and 
the amount of revenue to be raised. 

For example, if the total sales should amount to five hundred billions 
and a revenue of one billion is required the tax would be 1/5 of one per 
cent, or $2 on each thousand dollars of annual sales. It has been esti- 
mated that a tax of less than 1/10 of one per cent, or less than one dollar 
per thousand of annual sales would raise more revenue than any sane 
Congress would ever ask for, even in war times. 

Farmers should be required to take out a license the same as other 
people who are in business for profit, and they should pay a tax on their 
sales beyond the limit of $5,000 which would let most of them out of 
this tax. The banks might best be taxed on their average loans and 
discounts. The sales of real estate could very justly be omitted, as 
realty already carries a very large part of our State, county and munici- 
pal taxes. Commission houses, brokers, etc., should be taxed upon the 
total amount of their commissions when they sell on a commission basis, 
and the owner of the goods or stocks which they sell should pay the tax 
on such sales made for him. Railroads and similar corporations to pay 
on their gross incomes or earnings. 

There are two things which even the most ordinary business man is 
apt to know. These are the amount of his sales and the amount of 
money he has in the bank. He may not know how much he is worth or 
how much he has made or lost during the past year, but he does know, 
or can easily find out, how much were his annual sales. 

From the Government standpoint a tax on gross sales and gross in- 
comes is most desirable because it is a very large figure, how large even 
the best authorities have been unable to agree, but it amounts to several 
hundred billion of dollars each year, and a uniform tax on all sales would 
be a very small percentage of the total amount. 

Business would soon adjust itself to this expense the same as it does 
for rent or insurance, and the amount would be so small as not to be a 
burden on any one business and so distributed that all business concerns 





WAR REVENUE 365 


would pay their proportion and not evade taxes as many thousands of 
them are doing at present. Another great advantage of this commercial 
tax on sales would be the invaluable statistics which such reports would 
supply—an absolute line on the business of the country from year to 
year and in each branch of business. These statistics would not only 
be of great value to the Government, but equally valuable to business 
men in the various branches of business, and in no other way could such 
reliable data be secured. 


MODIFY THE INCOME TAX 


If this commercial tax on sales is adopted it would of course relieve 
all firms and corporations from the income tax. Continue the income 
tax if you must on individuals and let each individual fight it out with 
his own conscience and his own money, but do not throw this stigma on 
to our business firms and corporations, and do not tax any man with an 
income of less than $5,000 a year. Above $5,000 a year increase the 
tax rapidly as the income increases, but if we exempt the business man 
whose sales are less than $5,000 a year so should we exempt the salaried 
man whose salary is less than $5,000 a year. Tax business, tax profits 
and tax sales, but do not tax labor. 

We are on the threshold of large war taxes and enormous sums of 
money must be raised by taxation. The business of the country can 
best pay these taxes, for it will gradually adjust itself to them and pass 
them along to the ultimate consumer, where all taxes eventually land. 


The Federal license is an equitable form of taxation because it applies 
to all branches of business and to all business concerns, no matter how 
large or how small. The tax on sales is easy to understand, easy to keep, 
easy to compute and easy to collect. It does not disturb a man’s business 
system or make unnecessary demands upon his time. It will furnish 
statistics invaluable to all lines of business and it will easily produce all 
the revenue that the Government can justly demand. 


WAIVER OF PROTEST. 


A printed waiver of protest on the back of a negotiable instrument is 
binding on all of the indorsers signing thereunder and not merely on the 
first of such indorsers. This is a recent decision of the Supreme Court 
of Appeals of West Virginia. Central National Bank of Portsmouth v. 
Sciotoville Milling Company, 91 S. E. Rep. 808. 








NEW BUSINESS DEPARTMENT. 


PUBLICITY DETAILS FOR THE BANK EXECUTIVE. 
BY JOHN YATES. 


Obtaining new bank business and the still more important matter of 
retaining it are problems fascinating to banking publicity experts. 

Although there are many banks which have very little money to spare 
for advertising purposes, at the same time it is strange to find so much 
undeveloped territory in advertising. Bank advertising intended to 
secure savings accounts should have two main objects in view. To 
obtain the prospective customer’s business, the bank must be able to 
convince him of the solidity of its financial foundation. Secondly, 
attention should be directed to the interest which is paid on deposits 
and this should be played up to in a most attractive manner. 


WHY PEOPLE ARE NOT ATTRACTED BY BANKING FACILITIES. 


Strange as it may seem, there are in the twentieth century still many 
persons too timorous to entrust their savings to the care of a bank, and 
here is one of the main stumbling blocks against getting new business. 
People who are modern in every other respect absolutely refuse to 
believe that a bank can take care of their money better than an indi- 
vidual can. We have all met the man who says that a bank can do 
nothing for him, and it takes strong argument to convince him of the 
facilities and security which a bank can offer. There is still another 
class of persons whose existence is due in many instances to a bank’s 
own neglect—reference is made to the man who has a savings account 
and thinks that all the bank is for is to put a certain sum away every 
week and draw a little out when necessity demands. In most cases, 
this man has never been properly educated as to what the bank can do 
for him, and it is usually the fault of the institution’s system which 
allows such a condition to exist. 


PUTTING IT UP TO THE INDIVIDUAL. 


Bank advertising is different in many respects from other classes of 
publicity, and it is impossible to lay down any rules regarding the means 
used to secure successful returns from publicity. Illustrations have 
very little place in financial advertising except in certain cases. The 
bank which is continually exploiting the size of its building does not 
always convince people of its stability, and many large wastes of ad- 
vertising space occur through using this perhaps dignified, but very old 
fashioned means of publicity. 

The right kind of bank advertising directly educates the public. In 
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making a careful study of the most successful advertising, not only in 
banking but in other lines of business also, it has been noticed that the 
most telling advertisements are not those which consist of original 
design, elaborate expression and big claims, but those which are some- 
what in the nature of a heart to heart talk. In fact, these advertisements 
can properly be regarded as short commercial editorials. They have a 
human touch in their composition, and readers feel an almost personal 
acquaintance with the writer. Some time ago, one of these chatty ads., 
from a large business house appeared without the name of the concern, 
(whether accidentally or intentionally is not known,) but its source was 
immediately recognized by the readers who had become accustomed to 
looking for it regularly. If these little chats can succeed with such 
products as clothes, jewelry, etc., how much more vital can their appeal 
be made when applied to the important and necessary art of saving? 
The man who writes these advertising chats knows many of life’s prob- 
lems—which he is constantly relating to his readers. His educational 
analysis of the problems of life lend his copy a human appeal far beyond 
what is attained by any other class of advertising. 

If it is possible to get such an artist to paint word pictures in com- 
mercial advertising columns, then surely it is both possible and profitable 
to do the same thing in banking publicity. The main value of bank 
advertising lies in its sublime necessity and yet dignity of appeal. An 
advertising man is fully competent to plot a revenue bringing advertise- 
ment of words, and does not always require the aid of pictures to con- 
vince his readers of the timeliness of his appeal. 


DEALING WITH PROSPECTIVE CUSTOMERS. 


The chief difficulty towards getting new business is that of obtaining 
an inquiry; and this, as has been pointed out, can best be done by sys- 
tematic advertising on thrift. It is strange to note that so many banks 
still retain rather ancient methods of dealing with new-comers. In 
some cases, correspondence from prospective patrons is held over until 
less important matter has been written, and at other times, a poorly 
dictated letter has been the means of driving away possible business. 
A letter can contain only a few words briefly outlining a bank’s business 
and efficient attention is shown by enclosing a pamphlet upon the sub- 
ject of the inquiry. No firm would think of sending a salesman on the 
road without his samples; neither should a bank send a letter out to 
a prospective customer without enclosing literature concerning the 
service offered. 


LIVING UP TO YOUR ADVERTISING. 


Another fault with many banks to a larger or lesser degree is the an- 
noying fact that the advertised service, whilst not untruthful in its 
promises, does not quite live up to what the patron has been led to 
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expect, but many examples could be quoted of banks which had received 
complaints from their customers regarding services promised which did 
not measure up to their expectations. In almost any business, a customer 
is always pleased when he receives a little more than what he has ex- 
pected, and it pays particularly in banking to see that at least the 
statements set forth in publicity matter are faithfully and exactly carried 
out. Many bank advertising campaigns have failed simply on account 
of failure to take care of this seemingly small matter. 


THE CHEMICAL NATIONAL BANK. 


For nearly a hundred years the Chemical National Bank of New York 
has stood as a model of business conservatism and financial strength. 
Its reputation for soundness and security has by no means been con- 
fined to the City in which it is located, but has spread throughout the 
entire land. 

A policy, to which the Chemical National has tenaciously adhered 
during its entire existence, now closely approaching the century mark, 
is that of not paying interest on deposits. The bank has now broken 
away from this firmly fixed tradition and has recently announced that it 
has decided to pay interest on balances, time deposits, and special and 
reserve accounts. In making this radical change of policy the executives 
of the bank were actuated by the altered conditions, brought about by 
the war. One of the results of the Liberty Loan is that the proceeds of 
the bonds, disposed of through banking institutions, will be left in those 
institutions for a time, the object being to avert any financial convulsion 
that might result from their immediate withdrawal. The government 
deposits bear interest at the rate of 2 per cent. The Chemical is de- 
sirous of lending every assistance in its power to the government in the 
matter of marketing the Liberty Bonds. It will, therefore, have on 
deposit a considerable amount of government money upon which in- 
terest will be paid. The bank feels that it would be grossly inconsistent 
to make any distinction between government and private deposits and 
so has determined that in the future, interest on deposits will be paid as 
above stated. 

The sound and conservative policies which the Chemical National has 
followed from the first, have in no way retarded its development and 
growth. This may be seen in the fact that it has resources of more than 
$50,000,000. The members of the official staff are as follows: Joseph B. 
Martindale, President, H. K. Twitchell, Vice-President, Francis Halpin, 
Cashier, James L. Parson, Assistant cashier, E. H. Smith, Assistant 
cashier, I. B. Hopper, Assistant cashier, J. G. Schmelzel. Assistant 
cashier. 
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CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


OBTAINING DUPLICATE OF LOST CHECKS 
INDIANA, April 10, 1917. 


Editor, Banking Law Journal, 

DEAR Sir: I would like to have your opinion as to whose duty it is to secure 
duplicates in case of checks lost in transit—whether or not it is the last bank hold- 
ing the check, or whether it follows the line of endorsement back to the original 
payee. 

Certain checks received by us from a country bank correspondent were lost in 
transit after being received by our city correspondent to whom we sent them in 
the usual course of business. When our city correspondent received advice from 
their correspondent that the checks had been lost, they immediately charged our 
account with the amount thereof and advised us to secure duplicates, putting them 
through as ‘“‘new business’. Upon receiving this advice, we charged these items 
to our country bank correspondent’s account, as these items had been credited to 
their account when first received by us, and we so advised our country bank cor- 
respondent. Our country bank correspondent took exception to our action in 
this matter, claiming that they should not be called upon to secure duplicates, 
writing us as follows: 

“We are wondering if this is the proper procedure. In our own case, in two 
instances in which this has occurred, we have refrained from charging back the 
lost items to our depositor’s account, on the theory that after they left their hands 
the insuring of their safe delivery lay upon us, and that the depositor was in no 
wise responsible for the method chosen by us to make the delivery; whether by 
mail, express, messenger, etc. In our own case we have taken upon ourselves the 
responsibility of securing the duplicate items, on the theory that they were lost 
while in our possession. 

A lost check stands on a somewhat different footing than a dishonored check. 
An endorser or guarantor of course is made good by his endorsement or guarantee 
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for the ultimate payment of the check,—as to sufficient funds, genuiness of sig- 
nature, prior endorsements, etc.,—but this does not bind him, as I understand it, 
to the making good of any and all of the mishaps which may perhaps arise after 
it leaves his hands and before it ultimately is paid by the drawee bank. 

Suppose for instance after it had left the hands of the maker it had passed through 
the hands of several persons, each one of whom had endorsed the check, and then 
after it had gotten into your hands, or the hands of some other person, it had been 
burned and utterly destroyed, or perhaps stolen. 

Do you understand that the holder has the right to look to his last endorser for 
the recovery of the amount? I think not; and when the item itself is lost or des- 
troyed my understanding is that it becomes so as the property of the holder at 
the time; and that the past endorsers are not liable for physical mishap. 

I think you will find that not even the maker can be required to give a new check 
unless he be indemnified, if he feels disposed to exact it; although under such cir- 
cumstances most makers are perfectly willing to stop payment on their check and 
issue a duplicate. However, in our own case, in one or two instances, makers 
have stood on their legal rights and declined to furnish a duplicate until we in- 
demnified them against the original; and we were obliged to do this in order to 
secure a duplicate item.” 

It seems to me that our correspondent is assuming a responsibility not in keeping 
with common practice. It is our understanding that it is a bank practice to 
credit items ‘subject to collection’’, and the title therefore does not actually pass 
until items are actually paid. It seems to me therefore that the original payee is 
the one who should secure the duplicate from the maker, and that this duty should 
not devolve upon any one of the bank endorsers. 

I would greatly appreciate receiving an opinion from you in the matter, 

‘ which please accept my thanks in advance. 

I would also like to have your opinion as to the right of the maker to refuse to 
issue a duplicate. 

Yours very truly, SUBSCRIBER. 

Answer :—Where a check is lost in transit during the process of col- 
lection it would seem that, if it is the duty of any party to obtain a dupli- 
cate, that duty should devolve upon the bank which last deposited the 
check in the mail. In Heinrich v. First National Bank, N. Y. 113 N. 
E. Rep. 531, where the checks were lost after being mailed by the bank 
in which they were originally deposited, the court said: 

“In transmitting them for collection, it was acting in its own behalf, 
and not in behalf of its depositor. It adopted the post office as one of 
the agencies for transmission, and through the negligence of the post 
office, the checks were lost. The consequences of that negligence are 
not to be visited on the depositor any more than if the loss had occurred 
through the negligence of a messenger.”” This would seem to be equally 
applicable where the bank which mailed the checks received them from 
another bank, instead of directly from the holder. 

It may be that, where checks are lost in transit, the customary thing 
is to attempt to secure duplicates, and that, as a usual thing, duplicates 
are obtainable and no harm is done. The cases indicate, however, that 
the proper course is to present a copy (not necessarily a duplicate signed 
by the drawer) and to protest it as a lost instrument if payment is 
refused. Clearly this should be done by the bank which last had pos- 
session of the check. Valuable time may be wasted in trying to obtain 
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duplicates of lost checks. And while the effort is being made the drawee 
bank or the drawer may fail. The question then ceases to be one of 
mere banking etiquette and becomes one of legal liability for the loss 
involved. 

The Negotiable Instruments Law provides as follows: “When a bill 
is lost or destroyed or is wrongfully obtained from the person entitled 
to hold it, protest may be made on a copy or written particulars thereof.” 

A bank should keep in mind the fact that its obligation in the matter 
of collecting a check does not terminate upon its placing the check in 
the mail. If the check is not heard from within a reasonable time the 
bank is under an absolute duty to make inquiries for the purpose of 
ascertaining why the amount has not been remitted. The bank should 
make such inquiry for its own protection, and where it finds out, or has 
reason to believe, that the check has been lost in transit it should not 
waste time in endeavoring to secure a duplicate signed by the drawer. 
It should take advantage of the provision of the Negotiable Instruments 
Law quoted above, and protest the check, using a copy of the check in 
place of the original. It is then in a position to take legal steps, if 
necessary, to compel either the drawer or the indorser to pay. 

This finds support in the case of Kavanaugh v. Farmers’ Bank, 59 
Mo. App. 540. The plaintiff deposited a check payable to him in the 
defendant bank. The latter forwarded it to a correspondent by which 
it was duly received. Upon being forwarded again, however, it was 
lost in the mail and was never presented to the drawee. 

In the opinion it was said: “It must be conceded in this case that 
neither the defendant nor its correspondent bank ever presented the 
check to the drawee bank for payment. There is no pretense that there 
is any evidence of presentment, demand of payment or notice of non- 
payment. It is, however, shown that the check after reaching the 
defendants’ correspondent bank was lost in the transmission through 
the mail to the drawee bank for payment. After the discovery o: the 
loss of the check the defendant and its agents contented themselves 
with requesting of the plaintiff and the drawer, Swartz, a duplicate of 
the lost check, which was not forthcoming. 

“Under these circumstances was the defendant authorized to charge 
back the amount of the check to the plaintiff in his account with it? 
Would defendant, as it did, be authorized to do this without first fixing 
plaintiff’s liability as indorser by regular demand, protest and notice? 
This. must, we think be answered in the negative. This loss, or mis- 
laying, or destruction of a bill or note payable on a day certain, so that 
at its maturity the holder is not able to deliver it up to the acceptor or 
maker upon its being paid, is, as a general rule, no excuse for want of 
demand of payment or of due notice to the drawer or indorser. The 
reason why this is so is because the loss cannot change the contract of 
the parties and the drawer and indorser will at once be discharged if 
there be a failure in respect of either demand, protest or notice. The 





372 THE BANKING LAW JOURNAL 


loss does not relax the duty of the holder to make demand in due season. 
* * * It seems well settled that demand, protest and notice upon a 
copy when the original is lost is as effectual as if made upon the origi- 
nal itself.”’ 

In Heinrich v. First National Bank, N. Y., 113 N. E. 531, the drawer 
of checks, which had been deposited in the defendant bank, i:ecame 
bankrupt about a month after the checks had been lost in the mail. 

Between May 3rd, 1912, the date on which the defendant bank became 
aware of the fact that the checks had been lost and June 5th 1912, the 
date on which the drawer of the checks became bankrupt, the defendant 
bank took no active steps for its own protection. All it did was to tell 
the depositor two or three times that he would have to obtain duplicate 
checks. The court makes particular note of the fact that the defendant 
bank made no attempt to collect the checks as lost paper other than to 
ask for duplicates. It seems that the drawer had obligingly stopped 
payment and had told the defendant bank that he would provide dupli- 
cates. This, however, he neglected to do. It was held that the de- 
fendant bank would have to bear the loss. 

The opinion in this case was published in the October, 1916, issue of 
* the JouRNAL at page 733. 

In the case of First National Bank v. First National Bank, 116 Ala. 
520, 22 So. Rep. 976, the plaintiff bank sent to the defendant bank trans- 
fers of land certificates, for the purpose of collecting the amount for 
which they had been given as security. The papers were lost by the 
defendant. It was held that the defendant was liable for the expense 
incurred by the plaintiff in prosecuting suits to establish the transfers. 

In the opinion it was said: “The loss of paper by a bank, to which it 
had been sent for collection, carries with it the presumption of negligence 
and want of care, and the burden of proof to rebut the presumption is 
on the bank. And it is a general rule that in an action against a bailee 
for the failure to redeliver the property bailed, if the proof shows such 
failure, prima facie negligence will be imputed to the bailee; and if the 
testimony of the plaintiff shows only that the property was lost, the 
burden of showing the circumstances of the loss is devolved on the de- 
fendant, and unless the evidence shows due care by him according to 
the nature of the bailment and the property bailed, he will be held 
responsible for the breach of his contract to redeliver the property.” 

In American Express Company v. Parsons, 44 IIl. 312, it appeared 
that one Parsons delivered to the American Express Company a note 
for collection. The note was afterwards lost, but the circumstances 
attending the loss were not brought out in the evidence. In holding 
that Parsons could recover from the express company, the court said: 
“In this case the note was received by an agent to collect for a compen- 
sation, and through their carelessness the note was lost, and they are 
prima facie liable for the face of the note. By its loss the holder is 
deprived of the evidence of his debt, and he should not be required to be 
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at the trouble and expense of supplying it; that should fall on the party 
whose wrong has produced the injury.” 

In the case of Hobart National Bank v. McMurrough, 24 Okla. 210, 
103 Pac. 601, it appeared that a bank forwarded a check for collection 
and though it did not receive any word from its correspondent in regard 
to the collection, for more than a month, it took no steps toward tracing 
the check. In the meantime the bank on which the check was drawn 
had failed. It was held that the bank was liable to its depositor 
for the amount of the check. Where, however, checks are sent to a 
correspondent bank, not for collection and return, but for collection and 
credit, and the checks are credited to the account of the forwarding 
bank immediately upon receipt by the correspondent bank, the forward- 
ing bank is not guilty of negligence in failing to make inquiry as to the 
result of the collection. First National Bank v. City National Bank, 
Tex., 166 S. W. Rep. 689. 

As to the right of the drawer of a check to refuse to issue a duplicate, 
upon the original being lost, he is undoubtedly within his rights in so 
refusing. If a person owes money and refuses payment his creditor 
may sue him and recover a money judgment. But there is no process 
by which he can be compelled to give a check for the amount of his debt. 
Where the creditor receives a check in payment of his claim and sub- 
sequently loses it, he has nothing more than a claim for money against 


his debtor. And he loses that unless he takes the proper steps to charge 
the drawer with liability. If he takes the steps required by law, then 
he may bring suit against the debtor, as upon a lost instrument, but 
he cannot compel the issuance of a duplicate check. 


PROTESTING CHECK TO CHARGE INDORSER. 


Minnesota, April 13, 1917. 
Editor Banking Law Journal, 

Dear Sir:—A number of the banks in which we are interested, as well as our 
Mr. F. H. Wellcome, are subscribers to your periodical and we would like to have 
you settle a point for us. One of our business associates claims that there is no 
necessity for protesting checks for nonpayment to hold an endorser. Of course, 
we know that when we deposit a number of checks in a bank that they are taken 
subject to payment and nearly all deposit slips have a notice to that effect on them 
but the question which we want settled is this: 

A gives his check to B who takes it to a bank in a different city and has it cashed 
on the strength of his endorsement and when the check is returned for payment 
to the bank upon which it is drawn, it is not paid for want of funds or for some 
other reason. Is it not necessary to protest such a check to hold B? 

Will appreciate very much your opinion in the matter. 

Yours very truly, VicE PRESIDENT 


Answer:—In this case it is necessary to protest the check, in order 
to charge the indorser with liability, if the check is a foreign bill of 
exchange. 
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The word “‘protest’’ as used above is used in its strict legal sense, 
involving presentment by a notary and the drawing up of a formal cer- 
tificate of protest. The reason for limiting the above statement to 
foreign bills is that the Negotiable Instruments Law provides that for- 
mal protest is necessary only in the case of a foreign bill of exchange. 
That is to say, protest is essential only where the check appears upon 
its face to be drawn in one state and payable in another. 

Now, if it happens that the check is not a foreign bill, that is, if it is 
payable in the same state in which it is drawn, then formal protest is 
not necessary in order to charge the indorser with liability. It is neces- 
sary in such a case, however, to present the insirument for payment 
and to give proper notice to the indorser, as required by the Negotiable 
Instruments Law. 

In the matter of taking formal steps to charge parties with liability, 
it is to be noted that there is a distinction between the drawer and the 
indorser of a check. The following paragraphs quoted from the ‘‘Law of 
Bank Checks” bring out this distinction. 

“The failure to present a check for payment within a reasonable time 
after its issue operates to discharge the drawer only where he has suf- 
fered a loss as a result of the failure and then only to the extent of such 
loss. In this respect checks differ from other bills of exchange; in the 
case of the ordinary bill of exchange the drawer is discharged by a 
failure to make proper presentment, without regard to any loss he may 
have suffered as a result of such neglect. But it must appear that the 
drawer of a check has suffered a loss as result of the failure to make 
due presentment, before he can take advantage of the default. 

“Practically the only risk assumed by the holder in delaying pre- 
sentment, so far as his rights against the drawer are concerned, is the 
insolvency of the drawee. If the payee of a check neglects to present 
it within the time allowed him by law for such presentment, and pay- 
ment is refused because the drawer has stopped payment, or, because 
he has insufficient funds on deposit to pay the check, then the drawer 
has suffered no loss as a result of the delayed presentment and he will 
be held liable to the payee in an action on thecheck. But, if the payee 
neglects to make presentment within a proper time, and he finds it 
impossible to collect the check when he does present it, because of the 
failure of the drawee, then the drawer has actually suffered a loss as a 
result of the payee’s negligence, providing it appears that the drawee 
had sufficient funds on deposit at the time of the failure to pay the 
check, and that the check would have been paid if presented in proper 
time. And in such a case, the drawer is released from liability on the 
check. Under such circumstances, the check is deemed to operate as 
payment and the drawer is also released from liability to the payee 
upon the indebtedness, in payment of which the check was given. 

“The discharge of check indorsers is governed by a different rule than 
the one which applies to drawers. The drawer is discharged by a failure 
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to present the check within a reasonable time after its issue, to the extent 
of the loss caused by the delay. The indorser of a check is discharged 
absolutely by the failure to present the check within a reasonable time 
after its last negotiation. If the check is not presented promptly after 
its last negotiation the indorsers will be discharged from liability irre- 
spective of whether they have suffered any loss by the delay, and even 
though presentment in due course would have been unavailing.” 

The above statements refer to presentment for payment; but, of course, 
in a case where presentment is required the presentment alone is not 
sufficient to charge an indorser with liability unless it be followed by 
proper notice of dishonor. 

It is also to be noted that the question here raised involves a check, 
for which the bank paid consideration and of which it became the owner. 
As intimated in the above inquiry there is a distinction between this 
case and one in which a bank receives a check merely for collection. In 
the latter case if the failure to collect a check is not due in any way to 
the bank’s negligence, then, as a general rule, the bank may charge the 
check back to the depositor’s account and is not required to comply 
with the usual formalities of protest. It is much the same as though 
the payee of a check handed it to his bookkeeper with instructions to 
have it cashed at the drawee bank. In such a case the bookkeeper 
would be responsible to his employer for properly carrying out the latter’s 
instructions. But if, through no fault of the bookkeeper’s, the check 
was not collected then the bookkeeper would be merely under a duty to 
return the check to his employer and inform him of the circumstances. 
On the other hand if the bookkeeper had cashed the check for his em- 
ployer and it was dishonored upon presentment then he would be re- 
quired to give proper notice of dishonor to the employer and, in default 
of such notice, he would not be able to hoid the employer legally as 
indorser. 


OVERDRAFT CHECKS. 


The Supreme Court of Kansas has recently held that it is not beyond 
the powers of a bank to agree to honor the overdraft checks of a regular 
customer. In this case the customer was a stockbuyer. The checks 
which he drew on the bank and delivered in payment for stock were 
honored by the bank, which was subsequently reimbursed out of the pro- 
ceeds of the sale of the stock. The bank charged a certain rate per car 
for financing the customer’s transactions. Saylors v. State Bank of 
Allen, 163 Pac. Rep. 454. 
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THE LIBERTY BONDS. 


Everyone is doing his bit toward assisting the government in accomplishing 
the distribution of the Liberty Loan Bonds. The press has generously devoted 
columns of space to advertising the bonds and disseminating views concerning them. 
Large employers of labor are formulating plans, by which they hope to enable 
their employes to buy the bonds on terms of easy payment. Truly everyone is 
back of the government in carrying through to a successful termination this co- 
lossal transaction of finance. 

This magazine circulates largely among bankers and we are in close contact 
with men who follow the banking business. It may therefore be permissible for 
us to call attention to what the banks have been doing in the matter of aiding the 
placing of this enormous bond issue. The bankers were among the first in the 
country to come through with subscriptions. From the moment the loan was 
announced Washington was deluged with telegrams from banks all over the 
country. Every class of banks in every section of the country was represented. 
Without exception the banks are offering to their patrons and to any othtrs that 
they can get in contact with, every inducement to purchase one or more of the 
bonds. Not only are the banks generously devoting their time to the matter of 
marketing the bonds, but many of them have actually put themselves to con- 
siderable expense in sending out circulars and otherwise arousing the people of the 
communities in which they are located. And they are doing all this without 
expectation of reward other than the satisfaction they will derive from a sense of 
having performed a patriotic duty and given such assistance as they are capable 
of to their government in time of stress. 

And while every banker is doing his individual best he is by no means letting 
it rest at that. Through the state organizations and these organizations exist all 
over the country, and particularly through the American Bankers’ Association, 
which has a membership of 16,500 banks and trust companies throughout the 
United States, they are exhibiting a determination and a unity of action which is 
bound to result in the over subscription of this greatloan. It does indeed inspire 
one with great confidence in the financial system of his country to witness the 
work which the banks are so enthusiastically accomplishing. 

On the opposite page we produce a group photograph of the General Committee, 
appointed by Governor Strong of the Federal Reserve Bank of New York on May 
7th, to assist in the distribution of the loan bonds. The committee comprises a 
number of the most prominent bankers in the United States. The names of the 
committee are as follows: 

Left to right, sitting: 
Charles H. Sabin, President, Guaranty Trust Co. 
William Woodward, President Hanover National Bank 
Frank A. Vanderlip, President, National City Bank 
George F. Baker, Chairman of the Board, First National Bank 
Pierre Jay, Chairman of the Board, Federal Reserve Bank of N. Y. 
Jacob H. Schiff, Kuhn Loeb & Co. 
James S. Alexander, President, National Bank of Commerce 
Gates W. McGarrah, President, Mechanics & Metals National Bank 
Thomas W. Lamont, J. P. Morgan & Company 
10. Allan B. Forbes, Harris, Forbes & Company. 
Left to right, standing: 

1. Seward Prosser, President, Bankers Trust Co. 

2. Albert H. Wiggin, President, Chase National Bank 

3. James F. Curtis, Secretary, Federal Reserve Bank of N. Y. 

4. Ellsworth Gray, Asst. Secretary, Liberty Loan Committee. 
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Liberty Loan Committee of the Federal Reserve District of New York 
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AMERICA’S ATTITUDE TOWARD THE WAR. 

The Bankers Trust Company of New York City has issued, and is distributing a 
handsomely bound volune of 129 pages entitled ‘‘America’s Attitude Toward the 
War’. It,is undoubtedly one of the most valuable of the many books of its char- 
acter, which have been issued by progessive banks throughout the country. By 
reason of the importance and quality of the material of which it contains, it is a 
book, which those who are fortunate enough to receive a copy of are bound to 
preserve for reference. It presents official correspondence with the entente allies 
and the central powers, and certain official papers and speeches bearing upon the 
great war, compiled and condensed in chronological order, together with a resume 
of the important battles and events of the war. In a brief foreword it is stated 
that the company, in bringing out this book, found its incentive in the feeling that 
its friends woud be interested in re-reading and preserving the President’s mes- 
sages since the outbreak of the war, and the official correspondence with the 
European nations during that period. Acting from this generous motive, the 
company undertook the work of collecting and compiling these momentous and 
epoch making documents. 

This company has also just completed the compilation of a digest of views con- 
cerning the effect of the war, financial conditions, mortgage situations, crop out- 
look, etc., secured from the representatives of the company througlHout the south- 
east, southwest and western states. The company has made an abstract of the 
reports received from its representatives which number more than 150. The 
information presented in this condensed form is highly valuable. 

Concerning the crop conditions, anticipated acreage and labor supplies, the 
report makes the following statement. 

“Considering crop conditions the country over and despite the almost universal 
interest being shown the outlook can hardly be classed as-more than fair. With 
generally unfavorable early weather conditions, the high price and scarcity of 
seeds and fertilizer, and the pronounced and growing shortage of labor, it is evi- 
dent that only by extraordinary efforts from both Governmental and private 
sources can this situation be brought up to a favorable basis. Winter wheat has 
admittedly been seriously affected, possibly an average of 50% except in Min- 
nesota, Montana and the Dakotas. In these States earlier planting also is ex- 
pected to minimize the danger from rust. There is, moreover, more evidence than 
usual of re-planting either of Spring wheat, corn or oats. With better weather 
conditions the indications are for a large corn crop. The crop acreage as a whole 
will undoubtedly be increased but the practical benefits to be derived from this 
are subject to the available supply of labor. There will be some exceptions to 
this generally increased acreage, notably cotton acreage in certain parts of the 
South and grain acreage in the Pacific Northwest where the drain upon labor has 
been accentuated by the pronounced increase in shipbuilding in addition to a 
hearty response to the opportunities for enlistment in the army and navy. Other 
factors which have had a considerable influence were the drought in certain areas 
in the Southwest, a late freeze affecting citrous fruits from Florida to California, the 
Northward spread of the boll weevil in the Southeast and the migration of negroes 
Northward. The boll weevil menace together with the shortage of negro labor 
in the South, has brought about a pronounced increase in the area devoted to 
foodstuffs, these requiring less hand labor. The movement for economic pre- 
paredness has of course, also been a factor in this result. A significant develop- 
ment likely to have a strong bearing on the food situation, is a widespread home 
garden campaign. Another important tendency is the trend in the direction of 
greater simplicity and economy looking toward the conservation of all food re- 
sources. Labor shortage is almost universal and all signs point to more serious 
conditions in this respect.’ 
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WILLIAM N. JARNAGIN. 

William N. Jarnagin has recently been elected president of the Central Manu- 
facturing District Bank of Chicago, succeeding M. A. Traylor, president of the Live 
Stock Exchange National Bank, who has been acting as president of the District 
Bank since the resignation of Presi- 
dent Payne. 

Mr. Jarnagin who is a native of 
the State of Tennessee, and has for 
many years been identified with the 
banking business, comes from the 
National City Bank of Chicago, 
where for the past seven years he has 
held the position of assistant cashier. 
At the time of the organization of the 
Monroe National Bank of Chicago 
he was made assistant cashier of that 
institution, which position he re- 
signed to take a similar place with 
the Hamilton National Bank. He 
remained with the latter bank until 
its absorption by the National City 
Bank. 

Mr. Jarnagin is a member of 
several of Chicago’s best known 
clubs among them the Illinois Ath- 
letic Club, Press Club of Chicago, 
Chicago Yacht Club and the Bankers 
Club of Chicago. During his bank- 
ing career he has traveled extensively 
through the various parts of the 
country and has a large number of 
acquaintances in banking circles as 
well as a wide and varied knowledge 
of banking in all its phases. 

The officers of the Central Manufacturing District Bank other than president 
are H. E. Poronto, vice-president; John W. Gorby, vice-president; Frank L. 
Webb, cashier. In the statement of its condition as of May Ist, 1917, the bank 
reported that it had deposics amounting to $2,103,598. Other items reported at 
this time were as follows: Loans and discounts, $1,902,243; bonds and securities, 
$181,015; cash and due from banks, $385,631; capital, surplus and profits,$337,742; 
total resources, $2,474,253. 





WILLIAM N. JARNAGIN 


Cee 


U. S. MORTGAGE AND TRUST OPENS NEW BRANCH. 

The United States Mortgage and Trust Company of New York City has re- 
cently announced that it has purchased the assets and business of the Fidelity 
Bank, located at Madison Avenue and 75th St., which will be operated as the 
Madison Avenue Branch of the Company. 

The safe deposit and storage vaults at the new Branch are under the super- 
vision of the United States Safe Deposit Company. 

The offices are to be entirely remodelled and new equipment will be installed 
throughout. The United States Mortgage & Trust Co., which was chartered in 
1871 and has its main office at 55 Cedar Street, has a capital and surplus of $6,000,- 
000. The company will now have three branches in the City of New York, one 
at Broadway and 73rd St., one at 125th St. and 8th Ave., and the new Madison 
Avenue Branch above referred to. 








) 


380 THE BANKING LAW JOURNAL 


MONTGOMERY HALLOWELL JOINS BANK OF COMMERCE. 


Montgomery Hallowell, form- 
eriy of the editorial staff of the 
Chicago Tribune and_ recently 
Eastern Manager of the Foreign 
Advertising of the New York 
Times, has joined the New 
Business Department of the Na- 
tional Bank of Commerce in New 
York. Mr. Hallowell has a wide 
acquaintance both as a newspaper 
writer and as an advertising 
specialist and is equally wel! 
known in the East and the 
Middle West. 

Mr. Hallowell is a native of 
Kansas and was a student at the 
University of Kansas. He later 
studied law and was admitted to 
the Bar. He deserted the legal 
profession, however, for journal- 
ism, when he went to the Chicago 
Tribune as a writer in the edi- 
torial department where he re- 
mained for six years. 

Mr. Hallowell later went into 
the advertising agency business 
and became manager of the New 
York office of Lord & Thomas and 
remained with them for three years. He was later advertising manager for the 
United States Motor Company and then took charge of the Foreign Advertising 
Department of the New York Times for the eastern division, in which capacity he 
was serving when he accepted the position with the National Bank of Commerce 
in New York. 





MONTGOMERY HALLOWELL 


THRIFT BONDS ARE PUT ON SALE. 

Following the authorization by the New York State Banking Department of 
the National Thrift Bond Corporation’s plan of operation, on April 20, Thrift 
Bonds (which are the $10 pieces of State, County and City obligations purchased 
by the Corporation) were put on sale in Bridgeport, Conn., on April 24. 

A considerable proportion of the fitst issue of $150,000 Thrift Bonds was allotted 
to the five banks, 97 retail stores and eight large manufacturing corporations 
which undertook to distribute the bonds in that city. Initial orders ranging from 
5 bonds to 100 were placed by the retail stores and factories. 

An intensive campaign, assisted by the Bridgeport newspapers and representa- 
tives of the Corporation's selling force, resulted in getting Thrift Bonds before 
the people in the same way that an article of merchandise is introduced by a 
modern sales organization. One of the arguments used to secure distribution was 
the unchallenged statement that Thrift Bonds are the only known article that can 
be sold in any store. 

After a two-weeks’ test in Bridgeport, the National Thrift Bond Corporation 
intends to cover a rapidly increasing territory, to the end of securing national 
distribution as soon as possible. 
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FRANK D. BRUNDAGE. 

The name of Frank D. Brundage, who for over twelve years has been 
connected with the banking house of Knauth, Nachod and Kuhne of New 
York, is perhaps more widely known 
among the banking fraternity from 
the Atlantic to the Pacific, and from 
Canada to the Gulf of Mexico, than 
any other one man in the banking 
business. When we say “known,” 
we do not mean that he is known 
merely by seeing his name in print, 
as the head of one of the large metro- 
politan banks, but that he is known 
personally to a large number of 
bankers, with whom he has had 
more or less direct business relations. 

At the same time Mr. Brundage is 
favorably known because he always 
displays a genial disposition, both in 
businessas well as social transactions. 

At the present time Mr. Brun- 
dage’s name is linked with the 
Treasurership of the American Bank- 
ers’ Association, it having been 
suggested that he would be worthy 
of the position if the executive coun- 
cil should decide to favor a New York 
banker with that much of the 
patronage this year. The office has 
not been held by a New York 
banker for over twenty years. 

Mr. Brundage has long been a 
faithful worker in the interest of the 
American Bankers’ Association in 
advising bankers to become mem- 
bers and in many other ways, and 
if it were left to the rank and file of FRANK D. BRUNDAGE 
the banking fraternity he would 





no doubt be elected unanimously. It was understood at the Briar Cliff meet- 
ing of the Council that Mr. Brundage’s name was being very favorably considered. 


———_- 


NATIONAL CITY COMPANY. 

In its investment security circular of May, 1917, the National City Company of 
New York City makes a number of attractive offerings of government and munici- 
pal bonds, among which the following may be mentioned. 

Dominion of Canada. Twenty-Year 5% Gold Bonds (War Loan). Due Mar. 
1, 1937. Price 9544 and interest, to yield about 5.40%. 

Province of Manitoba, Canada. Five-Year 5% Gold Bonds. Due April 1, 
1922. Price 97.84 and interest, to yield 5.50%. 

Southern Railway Company. St. Louis Division First Mortgage 4% Fifty- 
Year Gold Bonds. Due January 1, 1951. Price 81 and interest, to yield about 
5.20%. 

Southwestern Power & Light Company. First Lien 5% Gold Bonds. Due 
June 1, 1943. Price 93 and interest, to yield about 5.50%. 
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United Kingdom of Great Britain and Ireland. 514%, Secured Loan Gold 
Notes. Due November 1, 1919 and November 1, 1921. Prices: Three-Year 
Notes to yield about 6.80%; Five-Year Notes to yield about 6.35%. 

Russian Government. 644%, Three-Year Credit. Due June 18, 1919. Price 
9334 and interest, to yield about 9.50%. 


A. B. HATCHER JOINS GUARANTY TRUST. 


At a meeting of the Executive Committee of the Guaranty Trust Company of 
New York held yesterday, Arthur B. Hatcher 
was appointed an Assistant Treasurer of that 
Company. 

Mr. Hatcher for more than ten years was 
secretary to C. H. Sabin, President of the 
company. On September 20, 1916 he was 
appointed Assistant to the President. 

Mr. Hatcher was born in Rensselaer, N. Y. 
December 2, 1888. After completing his ed- 
ucation, he entered the employ of the Na- 
tional Commercial Bank of Albany in 1906, 
and was soon promoted to a position of re- 
sponsibility with Mr. Sabin, who was then 
Vice President and General Manager of that 
institution. Mr. Hatcher accompanied Mr. 
Sabin when he came to New York in the 
spring of 1907 to assume the presidency of 
the National Copper Bank, and was with 
him when the National Copper Bank was 
absorbed in the Mechanics and Metals 

A. B. HATCHER National Bank. In 1910, he came with 
Assistant Treasurer, Guaranty Trust Co. )\yfr Sabin to the Guaranty. He has a 
of New York. , , : : —o 
wide acquaintance in the financial district. 








NEW YORK CHAPTER ELECTION. 


At the Annual Meeting of New York Chapter on May 15, the following officers 

were elected for the ensuing year:— 

President, A. F. Maxwell, National Bank of Commerce. 

First Vice President, B. S. Miller, National Bank of Commerce. 

Second Vice President, I. H. Meehan, Farmers Loan & Trust Company. 

Treasurer, L. H. Ohlrogge, National Park Bank. 

Chief Consul, F. M. Totton, Farmers Loan & Trust Company. 

Librarian, C. M. Mead, Bowery Savings Bank. 

The following were also elected members of the Board of Governors for three 

years :— 

Henry Billman, North Side Bank, Brooklyn. 

J. B. Birmingham, National City Bank. 

William Clements, Dry Dock Savings Institution. 

B. P. Gooden, Mercantile Bank of the Americas. 

P. B. Menagh, National Newark Banking Co. 

L. A. Mershon, American Bankers Association. 

W. H. Milliken, Market & Fulton National Bank. 

B. S. Miller, National Bank of Commerce. 

C. C. Seifert, A. B. Leach & Company. 

Geo. W. Wright, Bowery Savings Bank. 





oe 
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Star- Spangled 


Banner 
> National Anthem 


Written by Frances Scott Key in 1814 


! SAY can you see, by the dawn's early light. 


” Gave proof thre’ the night that our flag was still there. 


Corus: Oh! say doos the star-spangied banner 
O'er the land af the @ron and ita Baaee of a taawe? 


THE shore, dimly seen thro’ the mist of the deep, 


In full glory reflected, now shines on the stream. 


Crorus: "Tie the ster-epangled banner, oh! long may it wave 
O'er the land of the free and the home of the brave! 


1 THUS be it ever when freemen shall stand 
Between their lov'd home and the war's desolation, 
Blest with viet'ry and peace, may the Heav’n-rescued land 
Praise the Pow'r that hath made and preserved use nation. 
Then conquer we must, when our cause it is just, 
And this be our motto, “ In Ged is our trust.” 


CHorus: And the star-spanglied banner in triumph shall wave 
O'er the land of the free and the home of the breve! 
Presented by 
Tue Liserty Nationar Bank 





Many banks are sending out at this time cards and posters 
of a patriotic character. The above illustration shows in 
reduced size one of the most attractive of these, which is 
being distributed by the Liberty Nationa! Bank of New York. 


ANDREW J. FRAME OBSERVES ANNIVERSARY. 


On May Ist, Andrew J. Frame president of the Waukesha National Bank of 
Waukesha, Wis., celebrated the completion of his 55th year with that institution. 
When Mr. Frame first became connected with the bank its deposits amounted to 
less than $30,000. At the present time it has resources of $3,500,000. 

Mr: Frame, although he has always been with a “country” bank is as prominently 
known throughout the land as any banker in the United States. Ina large extent 
this is due to his faculty of grasping financial problems of national importance. 
During his entire career he has devoted himself earnestly to a study of banking and 
financial affairs. The addresses which he has delivered and the papers which he 
has written on subjects pertaining to finance and banking have been widely distri- 
buted and frequently quoted from. 

A short time prior to the anniversary just observed he was offered an important 
position with one of New York City’s large banking institutions. He decided, 
however, that his place was with the institution which he had built up and which 
he had served for more than one-half a century and, therefore, rejected the offer. 
The host of friends which he has made during his remarkable career as a banker. 
will join in wishing him continued happiness and success as leader of the institution 
of which he has been president for the past thirty-seven years. 
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THE SPRING MEETING AT BRIARCLIFF. 


The 1917 Spring Meeting of the Executive Council of the American Bankers 
Association, held at Briarcliff Lodge, Briarcliff Manor, N. Y. May 7, 8 and 9 was 
easily the most important of its long and not uneventful career. In discussion of 
matters of national moment as well as of vital interest to the members of the As- 
sociation, and in the number of Council members in attendance, the meeting sur- 
passed all records. There were only nine absentee Council members, a total of 
eighty-five present in addition to the members of executive committees of Sections, 
etc. 

First in importance was the relation of the Council meeting to the nation’s 
war financing and more specifically to the “Liberty Loan of 1917”. The presence 
of Governor Harding and F. A. Delano of the Federal Reserve Board gave an offi- 
cial cast to the deliberations of the meeting and also went far to straighten out 
the conflicting views of the Board and the state banks with reference to their 
joining the Federal reserve system. Patriotism was the dominant note throughout. 

The presence of members of the Federal Reserve Board also bore fruit in the 
adeption of the following resolution by the Executive Committee of the State 
Bank Section: 

“Whereas, The amendments to the Federal Reserve Act covered in Bill 
$1796 and its accompanying changes as further amended by this com- 
mittee in conjunction with Governor Harding and Mr. Delano of the 
Federal Reserve Board, successfully eliminate most of the principal ob- 
jections to the Federal reserve system made to this committee by the state 
banks of the United States in answer to its questionnaire; therefore be it 

Resolved, That this committee recommends to the state banks of the 
United States that they consider carefully the Federal Reserve Act and 
its amendments after the amended bill referred to has become law, with 
the thought of joining the system (if they feel warranted in doing so) in 
order to strengthen the banking power of the United States of which 
they are.so important a part.” 

The Council devoted two full days to its sessions, besides the usual day given 
over to committee meetings. The report of the General Secretary showed that 
the number of delinquent members was the lowest in the history of the Association. 
With a membership on April 21 of 16,640 members, the delinquents number only 
179 or .0107 per cent, against a membership in 1910 of 10,950 with 243 delin- 
quents or .022 per cent. 

The insurance situation came in for considerable discussion which resulted in 
the passage of the following motion: “That an expression from the members of 
the American Bankers Association be had by referendum as to the advisability 
of forming either a stock company or a mutual company, controlled by the mem- 
bers of the American Bankers Association, to protect its members on the insurance 
risks of bankers, members only; and that an auxiliary committee to be appointed 
by the President of the State Secretaries Section of the Association be authorized 
to secure this expression from the membership and report at the next annual 
convention to be held at Atlantic City.” This action does not bind the Association 
in any way and is soley for the purpose of ascertaining the sentiment of the mem- 
bership on this important question. 

The Council passed a resolution providing for an amendment to the constitution 
which will create Federal Legislative Council as an auxiliary to the Committee 
on Federal legislation. Similar action was taken with reference to the work of 
the Committee on State legislation. 

J. C. French, vice-president of the Stockyards National Bank of Omaha, Neb., 
was appointed a member of the Committee of Twenty-five to fill the vacancy caused 
by the death of W. H. Bucholz. 














MISSISSIPPI VALLEY JOINS FEDERAL RESERVE 385 


The reports submitted by the numerous committees showed that every one of 
these bodies, without exception, had given careful study to its subject. That all 
the Council sessions were fully attended up to the closing hour testifies to the 
interest maintained. 


MISSISSIPPI VALLEY JOINS FEDERAL RESERVE. 


The Mississippi Valley Trust Company of St. Louis, which on May 5th was 
admitted to membership in the Federal Reserve bank of St. Louis, has made an- 
nouncement of that fact in the following letter, sent out to its correspondents: 
“To Our Correspondents: 

“The Mississippi Valley Trust Company has this date been admitted to member- 
ship in the Federal Reserve Bank of St. Louis. 

“We have taken this step because we believe in the Federal Reserve System. 
We are convinced that it stands for stability, solidity and immeasurable usefulness 
for our country. Whatever reluctance we may have felt in the past at the thought 
of entering the system while imperfections existed, that legislation could easily 
remedy, is counterbalanced by the recognition of the possibilities it affords for 
banking co-operation and for the co-ordination of all financial interests. 

“We recognize that our nation’s position is unassailable as long as the spirit of 
self-sacrifice and of active constructive effort is displayed by our citizens. We 
feel that the development and conservation of our national resources is the task 
that confronts our banks and trust companies in greater degree than has ever 
before been the case. We believe that entrance into the system means that we 
are strengthening ourselves so that we can serve our customers more advantage- 
ously; we also believe that by taking this action we are in a measure enlisting in 
the ranks so that we can better do our share in our country’s progress. 

“We will continue to operate under our state charter and complete service to 
our customers will remain our motto. We appreciate the close relations which 
we have enjoyed in the past with our banking friends and hope that the added 
facilities given by the Federal Reserve System will intensify and extend those 
relations.”’ 





FEDERAL RESERVE MANUAL. 


Cornelius Baker is the publisher of the “Federal Reserve Manual,’’ which is a 
loose-leaf presentation of the Federal Reserve Act as amended to date, together 
with the regulations of the Federal Reserve Board. Whenever new regulations 
are issued by the board or the act is amended, new sheets are sent to the sub- 
scribers with instructions as to which of the old sheets are to be removed, and where 
the new ones are to be inserted. In this manner the Federal Reserve Act, which 
at the present time is passing through a period of development, and is being con- 
stantly amended and revised, is kept continually up to date. The provisions of 
the act and a detailed analysis of the provisions are printed in parallel columns. 
The act is also carefully indexed. The analysis and index simplify the matter of 
locating any provision of the act, to which the subscriber may wish to refer. The 
new loose-leaf sheets, supplied whenever a change is made, save the subscriber the 
bother and time of searching through regulations or provisions of the act, which 
have become obsolete by amendment. The regulations of the Federal Reserve 
Board, as they exist at the present time, are also given in full with a detailed an- 
alysis in parallel columns, and these are likewise made quickly accessible by a 
complete index. The pages are held in an excellent leather binder. The service 
is rendered at a subscription price of $7.50 per annum, but at the present time a 
special price of $5.00 is offered for the remainder of the year; renewals $3.00. 
Published by the National Bank News, Cornelius Baker, Manager, 119 South 
4th St., Philadelphia, Pa. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending May 6, 1916 and May 5, 1917, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 
Loans and Loans and Legal Net Legal Net | Deposit.s 
Discounts Discounts Deposits Deposits |Per cent 

Average Average Average Average of 
1916 1917 1916 1917 Inc. Dec. 


BANK 


Members of Federal 


Reserve Bank. 
Bank of N. Y. B. A..... 
Merchants National..... 
Mechanics & Metals Nat. 
National City 
Chemical National...... 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National....... 
Cetepemes Mat............ 
Market & Fulton Nat.... 
Corn Exchange Bank.... 
Importers’&Traders Nat. 
National Park.......... 


East River National... .. 
Second National........ 
First National 

Irving National 

N. Y. County National... 


Chase National......... 
Lincoln National........ 
Garfield National 

Fifth National.......... 
Seaboard National 


Liberty National 
Coal & Iron National.... 
Union Exchange Nat.... 
Nassau Nat. Bank Bklyn 
Broadway Trust Co..... 
State Banks not 
Members of Federal 
Reserve Bank. 
Bank of the ManhattanCo. 
Bank of America 
Greenwich 
a 


Metropolitan 
a ee er 
German American 

Fifth Avenue 


German Exchange...... 
Germania 

Bank of the Metropolis. . 
West Side Bank 


$35,468,000 
30,144,000 
124,882,000 
409,719,000 
36,544,000 


12,485,000 
2,428,000 
75,811,000 
238,013,000 
63,184,000 


121,458,000 
26,943,000 
9,864,000 
74,101,000 
32,656,000 
143,503,000 


2,157,000 
18,221,000 
157,422,000 
68,960,000 
10,033,000 


193, 145,000 
19,627,000 
9,884,000 
5,126,000 
40,878,000 


49,250,000 
8,843,000 
12,121,000 
9,855,000 
18,969,000 


42,817,000 
33,224,000 
11,643,000 
6,092,000 
2,453,000 


14,758,000 
4,181,000 
5,818,000 

17,444,000 


4,934,000 
6,228,000 
14,335,000 
4,670,000 


$38,198, 
20,394,000 


000 
107,915,000 
33.627, 


146,703,000 


2,379,000 
19,225,000 
178,000,000 
82,511,000 
11,580,000 


224,546,000 
18,654,000 
10,300,000 

5,947,000) 
40,082,000, 


60,243,000 
10,724,000 
12,774,000 
11,370,000) 
23,739,000 


44,451,000 

34,353,000 

13,136,000 
8,211,000 
3,167, 








$33,775,000 
30,388,000 
138,395,000 
450,516,000 
31,056,000 


13,462,000 
2,195,000 
78,981,000 
245,719,000 
68,265,000 


140,850,000 
25,890,000 
10,027,000 
98,587,000 
28,944,000 

147,629,000 


2,335,000 
15,878,000 
150,765,000 
77,127,000 
10,119,000 


219,079,000 
22,734,000 
9,841,000 
5,260,000 
47,581,000 


55,451,000 
8,891,000 
11,826,000 
9,432,000 
20,25 1,000 


50,565,000 
31,915,000 
12,571,000 
5,358,000 
2,524,000 


13,563,000 
3,795,000 
5,944,000 

18,870,000 


4,796,000 
6,292,000 
13,785,000 


$37,024,000 


144,869,000) 
477,146,000) 5 


249,957,000 
151,408,000 


123,639,000 
148,903,000 


2,816,000|20. 
16,406,000] 3. 
177,902,000|17. 
95,546,000!23. 
11,924,000}17. 


247,635,000)13. 


16,851,000). . 


34,303,000 
15,671,000 

2,355,000 
82,795,000 
79,453,000 
27,719,000 
11,093,000 


30,449,000 





WOM ROB: & 


oF 


Coc wer Com 


21,634,000|....| 4 


10,496,000] 6. 
6,244,000/18. 


48,209,000} 1.< 


68,001,000|22 


10,861,000/22.1'.... 
12,780,000) 8. |.... 
11,226,000)19. |.... 
25,902,000)27 . 


50,794,000 


33,203,000) 4. 
14,187,000|12.8) 


8,927,000|66 . 6 


3,189,000|26 


15,207,000) 12. 
3,938,000} 3. 
6,575,000}10. 
19,821,000} 5. 


5,433,000)13. 


6,343,000 


‘Bae 
. =e 
14,649,000} 6.2).... 








4,705,000 4,577,000)... .| 2.7 
16,740,000 18,239,000] 8.9].... 


25,329,000 26,533,000) 4.7|.... 
2,428,304,000 |$2,632,832,000 


N. Y. Produce Exchange. 
State Bank 


14,564,000 
22,494,000 


Totals.................1$2,267,349,000I$2,471,473, 





